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POLITICAL BROADCASTS—EQUAL TIME 


MONDAY, JUNE 29, 1959 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMUNICATIONS AND PowER 
OF THE COMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the com- 
mittee) presiding. 

Present: Representatives Harris; Rogers of Texas; Flynt, Moss, 
Bennett, Derounian, Younger, and Avery. 

The CHAIRMAN. The committee will please be in order. 

This morning the Subcommittee on Communications and Power 
will open hearings on a number of bills dealing with section 315, 
the so-called politic: al broadcast equal times section, of the Com- 
munications Act of 1934. 

The bills may be divided into three groups. In the first group be- 
long H.R. 5389, introduced by our colleague, Mr. Glenn Cunning- 
roe and the following identical bills: H.R. 5675, introduced by 
our colleague, a member of this subcommittee, Mr. Younger of 
California, and H.R. 6326, introduced by our colleague on this com- 
mittee, Mr. Rogers of Florida. 

These three bills propose to deal exclusively with the problem of 
appearance by a legally qualified candidate on news programs. 

As is well known, this was the question dealt with in the Lar Daly 
decision. 

In the second group we have H.R. 7122, which was introduced by 
our colleague, Mr. Barr, and three identical bills, H.R. 7180, intro- 
duced by Mr. Aspinall; H.R. 7206, introduced by Mr. Rogers of 
Colorado, and H.R. 7602, introduced by Mr. Chenoweth. 

These four bills in the second group propose to make more exten- 
sive revisions in section 315 of the C ommunications Act. They would 
write into that section special provisions with respect to major party 
candidates for the ofiice of President and Vice President. 

The bills would further propose to deal with the question of the 
hability of broadcasters for libelous statements made by political 
candidates. 

Finally, the bills would amend section 315 with regard to newscasts. 

The language, however, in addition to newscasts would exempt 
panel discussions, debates, or similar type programs where the for- 
mat and production of the programs are under the exclusive control 
of the broadcasting station or of the network in the case of a net- 
work program. 
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Then in the third group we have a bill, H.R. 7985, which I intro. 
duced last Friday and which is substantially identical with a bil] 
(H.R. 6810) which I introduced during the 84th Congress and on 
which, as you will recall, extensive hearings were held during that 
time. 

This bill would exempt the appearance of a political candidate on 
newscasts, panel discussions, or similar type programs, but would also 
provide the same exemption for on-the-spot coverage of newsworthy 
events, having in mind such events as national conventions of political 
parties. 

I did not include the word “debate,” in H.R. 7895 because I think 
that has connotations which go far beyond matters of this kind. 

Those of you who participated in the hearings which were held by 
the Subcommittee on Transportation and Communications during the 
84th Congress on similar bills will agree that the problems involved in 
section 315 are highly complex and highly controversial. 

[ think most persons will agree that secton 315, in view of the Lar 
Daly ruling of the Commission, requires some amendment. 

There, however, I am constrained to believe the general agreement 
ends. There may be a great number of divergent views as to exactly 
what amendment should be adopted and how far reaching the exemp- 
tionS from the equal time requirement contained in section 315 should 
be. 

Anybody who has studied carefully the problems involved in section 
315 will readily agree that the Congress facts quite a dilemma. 

Section 315, as written, and interpreted by the commission at the 
present time appears to provide for absolute equality of competing, 
political candidates with regard to their appearance on radio and 
television programs. 

(It will be noted that sec. 315 applies to political candidates in pri- 
mary elections as well as regular elections, and it applies to Federal, 
State, and local elections. ) 

This section by providing absolute equality among competing politi- 
cal candidates comes into conflict with two other worthy and desirable 
objectives : 

First, the right of the public to be informed through broadcasts of 
political events; and 

Second, the discretion of the broadcaster to be selective with respect 
to the broadcasting of such events. 

Thus the principle of absolute equality for competing political can- 
didates requires modification in the lhght of these two additional 
considerations and that is the specific problem which the Congress 
must face—just how far the equality principle should give way to 
these other two principles. This question is to be developed in the 
course of these hearings. 

It is the hope of the committee that the witnesses who will testify 
during these 3 days will be specific so that they will be of maximum 
assistance to the subcommittee in writing an appropriate exemption 
amendment to section 315. 

Such reports as we have from the agencies involved will be included 
in the record at this point, along with the bills to which I have just 
referred. 
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(The reports and bills referred to follow :) 


[H.R. 5389, 86th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 to provide that “equal time” provisions 
shall not apply to news programs 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 315(a) of the Federal Com- 
munications Act is amended to read as follows: 

“Seo. 315. (a) If any licensee shall permit any person who is a legally quali- 
fied candidate for any public office to use a broadcasting station, he shall afford 
equal opportunities to all other such candidates for that office in the use of 
such broadcasting station: Provided, That such licensee shall have no power of 
censorship over the material broadcast under the provisions of this section. 
No obligation is hereby imposed upon any licensee to allow the use of its station 
by any such ¢ andidate. Appearance by a legally qualified candidate on any 
news program, including news reports and news commentaries, where the 
format and production of the program are determined by the broadcasting 
station, or by the network in the case of a network program, and the candidate 
in no way initiated the recording or the broadcast, shall not be deemed to be 
use of a broadcasting station within the meaning of this subsection.” 


(Nore.—H.R. 5675, introduced by Mr. Younger of California, and 
LR. 6326, introduced by Mr. Rogers of Florida, are identical with 


H. R. 5 53 389. ) 


[H.R. 7122, 86th Cong., 1st sess.] 


A BILL To revise, extend, and otherwise improve the Communications Act of 1934 (47 
U.S.C. 315) to bring into focus and more proper perspective that section of the law 
governing political broadcasts 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Fair 
Political Broadcasting Act of 1959” 

Sec. 2. The Congress finds (1) r: ‘adio and television as a means of mass com- 
munication have played, and will continue to play, an ever-increasing role in the 
conduct of election campaigns; (2) the basic purpose of section 315 of the 
Communications Act of 1934 is to insure that a broadcasting licensee, which 
allows its facilities to be used by a legally qualified candidate, affords fair and 
equal opportunities to all opposing legally qualified candidates; (3) the great 
variety of factors which are relevant in deciding what constitutes fair and 
equal opportunity have afforded constant frustration and pitfalls to legally qual- 
ified candidates for public office and the broadcast industry; and (4) recent 
rulings by the Federal Communications Commission concerning the interpreta- 
tion of section 315 as it now stands have tended to be inconsistent with the 
original intent of the Congress and thus with the objectives of public service 
and public enlightenment. Therefore, it is the purpose of the Congress to ex- 
tend, revise, and improve the Communications Act of 1934 to bring into focus 
that section of the law governing political broadcasts. 

Sec. 3. Section 315 of the Communications Act of 1934 (47 U.S.C. 315) is 
amended to read as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally quali- 
fied and nominated candidate for the office of President or Vice President of the 
United States to use a broadcasting station, he shall afford fair and equal 
opportunity in the use of such broadcasting station to every other such candi- 
date for such office— 

“(1) who is the nominee of a political party whose candidate for that 
office in the preceding presidential election was supported by not fewer than 
4 per centum of the total popular votes cast; or 

“(2) whose candidacy is supported by petitions filed under the laws of 
the several States which in the aggregate bear a number of signatures 
equal to at least 1 per centum of the total popular votes cast in the pre- 
ceding presidential election and which signatures are valid under the laws 
of the States in which they are filed. 

“(b) If any licensee shall permit any person who is a legally qualified or sub- 
stantial candidate for nomination by a political party for the office of President 
or Vice President of the United States to use a broadcasting station, such li- 
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censee shall afford fair and equal opportunity in the use of such broadcasting 
station to every other such candidate for nomination to such office by such party 

“(1) For the purposes of subsection (b) of this section 315, a candidate for 
presidential or vice-presidential nomination who is otherwise legally qualifie 
shall be presumed to be substantial if: 

“(i) he is the incumbent of any elective Federal or statewide elective 
office of any State; or 
“(ii) he has been nominated for President or Vice President at any prior 
convention or caucus of his party; or 
“(iii) his candidacy is supported by petitions filed under the laws of the 
several States which, in the aggregate, bear a number of signatures, valid 
under the laws of the States in which they are filed, equal to at least— 
“(a) 1 per centum of the total popular vote cast in the preceding 
Presidential election for the candidate of such party, or 
“(b) 200,000, whichever is smaller. 

“(c) If any licensee shall permit any person who is a legally qualified candi- 
date for any other public office to use a broadcasting station, he shall afford 
fair and equal opportunities to all other such candidates for that office in the 
use of such broadcasting station. 

“(d) No licensee shall have any power of censorship over the material broad- 
east under the provisions of this section. No action, either civil or criminal, 
shall be maintained by any person in any court against any licensee or agent or 
employee of any licensee, because of any defamatory or libelous statement made 
by a legally qualified candidate for public office in a broadcast made under the 
provisions of this section, unless such licensee, agent, or employee participated 
in such broadcast willfully, knowingly, and with intent to defame. 

“(e) Appearance by a legally qualified candidate on any regularly scheduled 
or bona fide newscast, news documentary, panel discussion, debate, or similar 
type program where the format and production of the program are under exelu- 
sive control of the broadcasting station, or by the network in case of a network 
program, as to content, presentation, length, time, and all the details, and 
determined in good faith in the exercise of the broadcaster’s judgment to be a 
newsworthy event and in no way designed to advance the cause of or discrim- 
inate against any candidate shall not be deemed to be use of a broadcasting 
station within the meaning of this subsection. 

“(f) The charges made for the use of any broadcasting station for any of 
the purposes set forth in this section shall not exceed the charges made for 
comparable use of such station for other purposes. 

“(¢) The Commission shall— 

“(1) prescribe appropriate rules and regulations to carry out the pro- 
visions of this section, and 

(2) determine, and upon the request of any licensee notify such licensee 
concerning, the eligibility of each candidate for the office of President or 
Vice President of the United States to receive equal opportunity under 
subsections (a) and (b) of this section in the use of any broadcasting station. 

“(h) No obligation is hereby imposed upon any licensee to allow the use of 
its station by any such candidate.” 

Sec. 4. The amendment made by this Act shall be effective as of January 1, 
1960. 


(Nore.—H.R. 7180, introduced by Mr. Aspinall of Colorado; H.R. 
7206, introduced by Mr. Rogers of Colorado, and H.R. 7602, introduced 
by Mr. Chenoweth of Colorado, are identical with H.R. 7122.) 


(H.R. 7985, 86th Cong., 1st sess.] 


A BILL To amend the Communications Act of 1934 with respect to facilities for candidates 
for public office 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 315(a) of the Federal Communi- 
cations Act is amended to read as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally qualified 
candidate for any public office to use a broadcasting station, he shall afford equal 
opportunities to all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall have no power of cen- 
sorship over the material broadcast under the provisions of this section. No 
obligation is hereby imposed upon any licensee to allow the use of its station 
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by any such candidate. Appearance by a legally qualified candidate on any 
news, news interview, news documentary, on-the-spot coverage of newsworthy 
events, panel discussion, or similar type program where the format and pro- 
duction of the program and the participants therein are determined by the 
proadeasting station, or by the network in the case of a network program, shall 
not be deemed to be use of a broadcasting station within the meaning of this 


subsection.” 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S. 1604, S. 1929, 
PLR. 5389, H.R. 5675, anp H.R. 6326, 86TH CoNGRESS, IDENTICAL BILLs To 
AMEND SECTION 315 OF THE COMMUNICATIONS Act To PROVIDE THAT THE EQUAL- 


TIME PROVISIONS THEREOF SHALL Not APPLY TO NEWS PROGRAMS 


The above-listed bills propose to amend section 315(a) of the Communications 
Act of 1934, as amended, by adding at the end thereof the following new pro- 
vision : ‘ : 
«“# # * Appearance by a legally qualified candidate on any news program, in- 
cluding news reports and news commentaries, where the format and production 
of the program are determined by the broadcasting station, or by the network 
in the case of a network program, and the candidate in no way initiated the 
recording or the broadcast, shall not be deemed to be use of a broadcasting 
station within the meaning of this subsection.” 

The unconditional language of section 315 as it now reads does not exempt ap- 
pearances by legally qualified candidates for public office from the equal oppor- 
tunities requirement of that section, where such a candidate participates in a 
news program of the forum, panel, or news-interview type. And a majority 
of the Commission has decided in its recent ruling in the Lar Daly matter that 
where a candidate has obtained exposure on television by being shown in a 
film clip during the course of a newscast, the only interpretation of section 315 
consistent with giving effect to the unconditional congressional mandate that all 
candidates for the same office must be treated equally is an interpretation which 
brings appearances on newscasts under the protection of section 315. S. 1604 
and its companion bills would change this, with the result that upon enactment 
of this legislation, a licensee would have discretion to determine which candidates 
for public office should be given coverage on news programs of any type, includ- 
ing newscasts, without incurring an obligation to permit all candidates for that 
same office equal opportunity in the use of its broadcasting station. 

The Commission recognizes, of course, that the present unconditional require- 
ment of equal opportunities called for by section 315(a) does in some cases 
constitute a deterrent to stations permitting the use of their facilities by legally 
qualified candidates for public office. We further recognize that in applying the 
statutory mandate of that section, serious questions of construction arise with 
respect to how far Congress intended that the equal-opportunities requirement 
should apply to the use of a station by qualified candidates. Moreover, these 
problems have become acute in recent years, with the ever-increasingly impor- 
tant role television has come to play in political campaigns. In the main, the 
more vexatious problems have centered about the question of whether nonpoliti- 
cal uses by a candidate fall within the purview of section 315, and, most recently, 
whether appearances by candidates on newscasts constitute a section 315 use. 

Whether or not candidates’ appearances on any news program, including news- 
casts and news commentaries, should be excepted from section 315 involves a fun- 
damental matter of legislative policy for the judgment of Congress. But in 
reappraising the present standards of section 315 to determine whether those 
standards should be relaxed with respect to appearances on all news programs, 
there are several factors which we feel Congress should take into consideration. 
Most obvious of these is the argument that in most cases, exposure of a candidate 
on radio or television can be extremely valuable to a candidate’s prospects of 
success. Similarly, it has been argued that denial of equal opportunity in the 
use of a station’s facilities after one’s opponents have gained exposure on such 
a station would place a candidate at a serious disadvantage. And it has been 
said this is especially true in the case of television, because of its ability to reach 
widespread audiences and to create an illusion of intimate presence by placing 
the candidate, as it were, in the home of the viewer. 

Apparently in recognition of the value of broadcasting to political candidates, 
Congress determined in enacting section 18 of the Radio Act of 1947, the pre- 
decessor to section 315, that the appropriate standard of fairness was one which 
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required a station to treat all candidates for the same office on equal terms, 
This measure of fairness called for by the present standard of equal opportunities 
prevents a licensee from exercising discretion in determining which candidates 
represent sufficiently important political views to merit exposure on a broadcast 
station. Thus, if a station permits one candidate for any given office to use its 
facilities, it is presently legally disabled from denying the use of its station 
on equal terms to other candidates for that office. Furthermore, over the years, 
in applying section 315 to new fact situations, the Commission has considered 
that the only way of carrying out the unconditional congressional mandate 
that all candidates for the same office shall be treated equally in terms of g gaining 
access to station facilities was by bringing under section 315 uses which, it 
has been argued, do not come within the intent of section 315. Specifically, we 
refer here to the ruling of a majority of the Commission in the Lar Daly matter, 
holding that appearances by qualified candidates on newscasts come within section 
315, thus entitling opposing candidates for the same office to equal time. 

If these bills were enacted, they would render the equal-opportunities pro- 
vision of section 315(a) inapplicable to all news programs, so that irrespective 
of whether or not exposure or coverage on such a program by one candidate 
enhanced his prospects of success, it would still be permissible to deny other 
candidates for the same office equal opportunity in procuring exposure via radio 
or television. In other words, a licensee would be free to exercise its discretion 
regarding which candidates warranted coverage in news programs of any kind, 
Thus, while a licensee could not, consistently with its statutory obligation to 
program in the public interest, limit itself to permitting the dissemination of only 
those selected political viewpoints it found unobjectionable, it would be free to 
exercise a measure of judgment as to which candidates could participate or 
appear in any news program. Presumably, in light of past objections of networks 
and licensees that the equal-time feature of section 315 restricts politic: il broad- 

sasting by compelling licensees to present minority candidates in whom the 
public is uninterested, a licensee would exercise its discretion under the pro- 
posed exemption by affording exposure only to candidates of the major political 
parties, or to “substantial” candidates who are of sufficient political stature to 
be of interest to the public. 

Whether or not this proposed exemption would be reasonable rests ultimately 
on the determination of Congress as to which competing public interest factor 
deserves to be favored here: the right of all candidates for the same office to be 
treated equal when it comes to exposure on broadcast facilities, on the one hand, 
as against the right of the public to be assured of a program service which was 
not threatened by an imbalance of political programs, a result which can follow 
under the present standard of equality which requires that all candidates (no 
matter what their number) be treated the same. 

Whatever the choice Congress makes, the Commission would like to point out 
that in the event these bills become the law, certain problems regarding the 
feasibility of administering the provisions thereof will almost certainly arise. 
For instance, in determining what sort of treatment would be fair with respect 
to appearances on news programs of the debate or interview type, the Commis- 
sion will undoubtedly be called upon to decide complaints of abuse of fair treat- 
ment by candidates of the major as well as minor parties. For example, we 
would be asked to determine if it was fair, in news programs of this type, for a 
network or station: 

1. To have candidate X debate a spokesman for candidate Y, and then not 
give time to candidate Y himself; 

2. To have A, a candidate for reelection in a close and pivotal race, debate B 
of the other major party, who might not be up for reelection or whose election 
might be assured, and not give time to A’s opponent; or 

3. To give time on one of such news programs to a candidate for the congres- 
sional nomination of one party, and not give time to B, his opponent for the same 
party’s nomination. 

Equally probable, in the case of straight news coverage of candidates’ activi- 
ties on regular newscasts, the Commission will be called upon to decide com- 
plaints alleging that a station has been discriminatory in its handling of news 

egarding candidates, or that a station has erred in its judgment regarding the 

newsworthiness of a particular candidate. Also, there will undoubtedly be com- 
plaints by disappointed candidates that a particular program is not in fact a 
news program, 
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Further, in light of the language of these bills that news coverage regarding 
a candidate shall be excepted from section 315(a), if the candidate “has in no 
way initiated the recording or broadcast” of the prog ‘am, it can be anticipated 
that the Commission will be frequently asked to determine whether or not a 
particular news broadcast has in fact been initiated by a candidate. In this 
connection, serious problems of proof would arise as to what conduct by a candi- 
date was sufficient to show that he had “initiated the recording or the broad- 
east.” For instance, if a candidate let it be known, directly or indirectly, to a 
station or network that he intended to participate in or make a speech at a cer- 
tain affair, would such prior notice to the broadcaster amount to prohibited 
initiation of the broadcast? Or where candidates A, B, and C are running for 
the same office and the station, having initially determined that only candidate 
A was sufficiently newsworthy to merit coverage, later determined that B’s activ- 
ities also deserved coverage, would B’s intervening demand for fair treatment 
constitute initiation of his news coverage sufficient to entitle candidate C (and 
possibly candidate A) to equal opportunity on the ground that B’s initiated news 
appearance rendered the proposed exemption inapplicable? 5 ae 

Since it will be exceedingly difficult to determine when a candidate has initiated 
coverage of his activities, and since these bills would declare section 315 inappli- 
cable to news coverage of the activities of qualified candidates, it is our sugges- 
tion that the language just referred to be deleted, so that the proposed exemp- 
tion would provide as follows: 

* * * Appearance by a legally qualified candidate on any news program, 
including news reports and new commentaries, where the format and produc- 
tion of the program are determined by the broadcasting station, or by the net- 
work in the case of a network program, [and the candidate in no way initiated 
the recording of the broadcast,] shall not be deemed to be the use of a broad- 
~asting station within the meaning of this subsection. 

Alternatively, if this language is permitted to stand, we feel definite stand- 
ards indicating what constitutes “initiation” of an appearance should be incor- 
porated in these bills. 

Also, it Should be noted that problems and complaints concerning censorship 
will also arise, since the effect of the proposal here would be to exempt all news 
programs from the prohibition against censorship of political broadcasts as well 
as from the other provisions of section 315. Since the proposed exemption would 
give broadcasters the right to control the content of news programs, there would 
appear to be no basis for affording a licensee immunity because of any defama- 
tory remarks which might be uttered by a participant in the course of such an 
exempted program. 

Adopted: June 17, 1959. 


COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON S. 1858, H.R. 7122, 
H.R. 7180, H.R. 7206, anp H.R. 7602, 86TH CoNGrRESs, IDENTICAL Brits To 
REVISE, EXTEND, AND OTHERWISE IMPROVE THE COMMUNICATIONS AcT oF 1934 
(47 U.S.C. 315) To Brine Into Focus ANp More Proper PERSPECTIVE THAT 
SECTION OF THE LAW GOVERNING POLITICAL BROADCASTS 


8. 1858, H.R. 7122, H.R. 7180, H.R. 7206 and H.R. 7602, are identical bills 
which propose substantial amendments to section 315 of the Communications 
Act, the provision of law governing the use of broadcast stations by legally 
qualified candidates for public office. 

The first section of these bills provides that the act may be cited as the 
“Fair Political Broadcasting Act of 1959.” 

The second section sets forth a declaration of policy, by which Congress 
would find (1) that radio and television have played, and will continue to 
play, an increasingly important role in political campaigns; (2) that the basic 
purpose of section 315 of the Communications Act is to insure fair and equal 
opportunities in the use of broadcast facilities by opposing legally qualified 
candidates; (3) that the variety of factors relevant to deciding what consti- 
tutes fair and equal opportunity have been a source of frustration to candi- 
dates and the broadcast industry; and (4) that recent Commission decisions 
interpreting section 315 have tended to be inconsistent with the original intent 
of Congress, and thus with the objectives of publie service and enlightenment. 

Section 3 of these bills would amend section 315(a) of the Communications 
Act in several respects. The first amendment to section 315 (proposed section 
315(a)) provides that if any licensee permits any person who is a legally 
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qualified and nominated candidate for the office of President or Vice President 
of the United States to use a broadcasting station, such licensee shall afford 
fair and equal opportunity in the use of such station to every such other cangj- 
date for such office—(1) who is the nominee of a political party whose candi. 
date for that office in the preceding presidential election was supported by not 
fewer than 4 percent of (i) the total popular votes cast, or (ii) whose candi. 
dacy is supported by petitions filed under the laws of the several States which 
in the aggregate bear a number of signatures equal to at least 1 percent of the 
total popular votes cast in the preceding presidential election, and which signa. 
tures are valid under the laws of the States in which they are filed. 

Section 3 of these bills would further amend section 315 to provide (proposeg 
section 315(b)) that if any licensee permits any person who is a legally qualj- 
fied or substantial candidate for nomination by a political party for the office 
of President or Vice President of the United States to use a broadcasting stg. 
tion, such licensee must afford fair and equal opportunity in the use of such 
Station to every other such candidate for nomination to such office by such 
party. For the purposes of proposed subsection 315(b), a candidate for the 
presidential or vice-presidential nomination who is otherwise legally qualified 
Shall be presumed to be a “substantial candidate” if (1) he is the incumbent 
of any elective Federal or statewide elective office of any State; or (2) he has 
been nominated for President or Vice President at any prior convention or 
eaucus of his party; or (3) his candidacy is supported by petitions filed under 
the laws of the several States, which, in the aggregate, bear a number of signa- 
tures, valid under the laws of the State where filed, equal to at least (a) 1 
percent of the total popular vote cast in the preceding presidential election for 
the candidate of such party, or (b) 200,000, whichever is smaller.’ 

With respect to candidates for offices other than those of the President or 
Vice President, proposed subsection 315(c) provides that if any licensee permits 
any person who is a legally qualified candidate for any other public office to 
use a broadcast station, he shall afford fair and equal opportunity to all other 
such candidates for that office in the use of such broadcasting station. 

Proposed subsection 315(d) provides that no licensee shall have any power 
of censorship over material broadcast under the provisions of section 315. It 
further provides that no civil or criminal action shall be maintained against any 
licensee, or agent or employee of any licensee, because of any defamatory 
statement made by a legally qualified candidate for public office in a broadcast 
made under this section, unless such licensee, agent, or employee participated 
in such broadcast willfully, knowingly, and with intent to defame. 

Proposed subsection 315(e) provides that an appearance by a legally quali- 
fied candidate on any regularly scheduled or bona fide newscast, news docu- 
mentary, panel discussion, debate, or similar type program, where the format 
and production of the program are under exclusive control of the broadcasting 
station, or by the network in case of a network program, as to content, presenta- 
tion, length, time, and all other details, and determined in good faith by the 
broadcaster to be a newsworthy event which in no way is designed to advance 
the cause of or discriminate against any candidate shall not be deemed to be 
use of a broadcasting station within the meaning of this subsection. 

Proposed subsection 315(f) provides that the charges made for the use of 
any broadcasting station for any of the purposes set forth in this section shall 
not exceed the charges made for comparable use of such station for other 
purposes. 

Proposed subsection 315(g) would require the Commission (1) to prescribe 
appropriate rules and regulations to carry out the foregoing sections, and (2) 
to determine and, upon request of any licensee, to notify such licensee concern- 
ing the eligibility of each candidate for the Presidency or Vice-Presidency to 
receive equal opportunity under proposed subsection (a) and (b) in the use of 
any broadcasting station. 





iThere is an apparent inconsistency in the language of proposed subsec. 315(b) (1) 
which Congress should clarify. Lines 9-10, p. 3, speak of “any person who is a legally 
qualified or substantial candidate for nomination,” a disjunctive phrasing which implies 
the existence of two distinct classes of eligible persons. Subsequently, however (lines 
17-20, p. 3), a “substantial” candidate is defined in terms of one “who is otherwise le lly 
qualified.” It is suggested that the words “who is otherwise legally qualified” be de eted 
from line 19, p. 3, since, obviously, if a candidate can meet the presumptive test of sub- 
stantiality provided for, his legal qualification would be immaterial. In short, the legal 
effect of 315(b)(1) as it now reads is to require a nominee to be both legally qualified and 
substantial. 
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Proposed subsection (h) provides that no obligation is hereby imposed on 
any licensee to allow the use of its station by any candidate, while the final sec- 
tion of these bills, section 4, provides that the effective date of the Fair Poli- 
tical Broadcasting Act of 1959 shall be January 1, 1960. 

As we have previously noted, enactment of these bills would effect substantial 
changes in the present law governing political broadcasts and in the rights of 
legally qualified candidates for the same office to be treated equally in obtain- 
ing access to the use of broadcasting stations. It is to be noted further that 
many of the features of this bill have been proposed in the past, either in 
similar or modified form, as amendments to section 315, to alleviate some of 
the more troublesome problems arising out of the present standards contained 
in section 315. However, the language of these bills as it now stands may 
unintentionally give rise to additional problems, which we think Congress should 
consider before enacting this legislation. Our analysis of the various sections 
of these bills, together with what we view as the problems presented thereby, 
follows. 

Proposed subsections 315 (a) and (b).—Present section 315 of the Communi- 
cations Act does not allow a licensee, once it has permitted one legally qualified 
candidate for public office to use its facilities, to deny equal opportunity in the 
use of such facilities to other legally qualified candidates for the same office 
on the ground that they may represent unimportant minority views, or fringe 
political parties with little chance of actual success in an election. Where the 
eandidates for any particular office are relatively few in number and represent 
major political parties, the restrictive effects of section 315 are minimal, since 
generally licensees in such cases welcome the opportunity to present the op- 
posing candidates, as part of their public-service programing. But when the 
candidates for an office are numerous and represent relatively obscure shades 
of political thought, the restrictive effects of section 315 on political broadcasting 
become more apparent. This is because under the inflexible, all-or-nothing-at-all 
requirement of “equal opportunities” now contained in section 315, a licensee 
must choose between letting all candidates for that office to be heard or none. 
To let all candidates be heard may result in a possible degradation of program- 
ing service. 

Proposed subsections 315 (a) and (b) would change this with respect to 
primary and general elections for the offices of the Presidency and Vice- 
Presidency of the United States, the area in which the problem of minority 
parties has been most acute. The apparent objective of proposed subsection 
315(a) is to permit a radio station to allow the use of its facilities by the 
major parties’ candidates for election to those offices without incurring a statu- 
tory obligation to permit equal opportunity in the use of its facilities by presi- 
dential and vice-presidential candidates of the various minor political parties. 
Thus, presidentiai and vice-presidential candidates of fringe parties who could 
not meet the numerical qualification requirements would not be entitled to time 
equal to that afforded candidates of the major parties. As to candidates for 
nomination to these same offices, proposed subsection 315(b) would similarly 
delimit the present statutory obligation of radio licensees with respect to polit- 
ical broadcasts by candidates and would require a station to treat equally only 
those candidates who were able to meet the “substantial candidate” tests set 
out in subsection 315(b) (1) (i)-(ii), or the numerical qualification test of 
subsection 315(b) (iii). 

A number of bills introduced in recent sessions of Congress for the purpose 
of amending section 351 have proposed, in one form or another, to restrict 
the present equal-opportunities feature of section 315 to candidates of the major 
parties, through the device of requiring a candidate to meet certain numerical 
qualification requirements. See, for example, H.R. 10217, H.R. 10150, H.R. 10529, 
8. 3962, and S. 4250, 84th Congress; S. 1369 and S. 1437 (title IV thereof), 85th 
Congress. 

As the Commission has stated in its comments on such earlier bills, insofar 
as the substantive aspects of proposed subsection 315 (a) and (b) are concerned, 
whether it is in the public interest to limit the equal time feature of section 
315 to candidates of major or substantial parties involves a fundamental matter 
of policy for the judgment of Congress. 

However, there is one aspect of these subsections which, when contrasted to 
parallel provisions of the earlier bills, requires special mention. We refer to 
the fact that while the earlier bills would have required a station to afford 
only “equal opportunity” to all presidential and vice-presidential candidates able 
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to meet the required standards, the present bills would require a licensee to 
afford “fair and equal opportunity” to candidates who qualify under subsections 
315 (a) and (b). In this same connection, it is noted that proposed subsection 
815(g), page 5, line 23, speaks only of “equal opportunity.” 

It is not known whether any special substantive significance is intended to 
attach to the use of the word “fair” in describing the “equal” opportunity 
which candidates will be entitled under these subsections. However, in our 
judgment, the use of the words “fair and equal” to describe the opportunities 
a candidate is entitled to in proposed subsections 315 (a), (b), and (ce) may 
lead to unnecessary confusion which could be avoided. Upon enactment of 
this legislation, the new standard of treatment which would be declared to be 
fair would, under subsections 315 (a) and (b) be the affording of equal op- 
portunity to such candidates as could meet the tests prescribed therein. The 
present standard of equality contained in section 315 would, of course, be 
diminished, to the extent that minority party candidates for the Presidency 
and Vice Presidency who could not meet the new qualifying standards would 
not have to be treated on the same terms. Nevertheless, this standard could 
still be considered “fair” when judged against the background of the vexatious 
problems which have arisen in recent years with reference to minority parties’ 
rights under section 315. But it seems unmistakable that, as to those candi- 
dates who do fall within the prescribed class, the only treatment of such can- 
didates which would be legally acceptable under these proposed subsections 
would be equal treatment. Therefore, to the extent that the word “equal” 
suggests an absolute, its qualification by the word “fair” may be misleading. 
This is because the word “fair,” as used in the broadcasting industry to describe 
a licensee’s statutory obligation to be fair and impartial in allowing divergent 
viewpoints on controversial public issues to be expressed via a station’s facilities, 
has come to mean something less than equal. For when it comes to application 
of the overall fairness standard, a licensee can exercise discretion as to which 
viewpoints are entitled to be expressed and which spokesmen are entitled to 
be heard on the same, with the exception of permitting use of a station by legally 
qualified candidates for public office. Therefore, since the real purpose of these 
subsections is to provide equal opportunity to candidates able to meet the pre 
scribed tests, to speak of a licensee being obligated to afford only “fair and 
equal” opportunity might leave it open to a licensee to argue that this wording 
suggests that treatment less than equal would be fair. In light of these con- 
siderations, we think that phrasing the standard of treatment in terms of 
“equal opportunity” in subsections 315 (a), (b), and (c) would not only be 
sufficient, but would also serve to clarify what appears to be the actual purpose 
of these subsections. 

Proposed subsections 315(a) (2) and 315(b) (1) (iii) speak of filing petitions 
valid “under the laws of the several States” in support of a candidate’s eligi- 
bility for equal time under section 315. The proposal does not specify the 
type of petition under State law which would be required. However, in the 
absence of any indication by Congress to the contrary, presumably, the pro- 
vision would require the filing of an appropriate petition which would be neces- 
sary to place a nominee’s name, or those of electors supporting the nominee, 
on the presidential or vice-presidential ballot in the particular State. Undoubt- 
edly, questions will arise in the future regarding the validity and number of 
signatures on such petitions, which in turn will have material bearing on a 
candidate’s right to equal opportunities. To meet the problems which would 
arise in settling such questions, we feel that appropriate language should be 
added to this bill to place the responsibility on applicants for equal time them- 
selves to demonstrate satisfactorily their eligibility under section 315. For 
example, proof could be made by procuring certification by appropriate local offi- 
cials as to the fact of the filing of such petitions and the validity and number 
of signatures thereon. Also, such language should authorize the Commission 
to rely on the certification of appropriate local officials regarding the eligibility 
of an applicant for equal time, where this method is necessary to establish 
eligibility. 

In our judgment, placing this responsibility on the applicants themselves is 
imperative for two reasons: First, time is usually of critical importance in 
resolving underlying factual disputes in claims for equal opportunities, and the 
Commission staff resources available for such work is limited. Secondly, con- 
sidering the diversity of local election laws and the fact the Commission has no 
special competency regarding either the particular or current requirements of 
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local election laws, it would appear that appropriate local officials at the request 
of an applicant for equal time are in a far better position to determine factually 
the eligibility of an applicant under the standards specified herein than is the 
Commission. 

Proposed subsection 315(c).—This subsection presents no special problems, 
peyond that mentioned previously in connection with the preceding subsections 
which speak of a licensee’s obligation to afford “fair and equal opportunity” to 
qualified candidates. As we view this section, it would in practical effect leave 
unchanged the present requirements of equal opportunities in the case of legally 
qualified candidates for offices other than those of the Presidency and Vice- 
Presidency. 

Proposed subsection 315(d)—Subsection 315(d) would deny a licensee the 
power to censor any material broadcast under the provisions of section 315, a 
provision now contained in the proviso to section 315(a) of the act. This pro- 
posed subsection would go further, however, for the second sentence thereof 
would amend section 315 by adding a provision that no civil or criminal action 
shall be maintained in any court by any person against any licensee, or agent 
or employee of any licensee, because of any defamatory statement made by a 
legally qualified candidate for public office in a broadcast made under section 
815, unless such licensee, agent, or employee participated in such a broadcast 
willfully, knowingly, and with intent to defame. 

The Commission has long favored enactment of such a provision and has sup- 
ported several Similar proposals over the past few years. See, for example, 
H.R. 6949 (Sist Cong.) ; H.R. 5470 and H.R. 7062 (82d Cong.) ; H.R. 4814 (84th 
Cong.) ; and 8. 1437 (85th Cong.). 

For some time there has existed considerable uncertainty as to whether, in 
light of the prohibition against any licensee censorship of broadcasts coming 
under section 315, a licensee is immune from liability for any libelous or slander- 
ous statements made over his station in the course of such a broadcast. In the 
case of Port Huron Broadcasting Co., 12 FCC 1069, a majority of the Commis- 
sion concluded that the absolute prohibition against censorship does have the 
effect of providing licensees with complete immunity with respect to material 
broadeast under section 315. In two recent decisions, the courts have agreed 
with the Commission’s holding in the Port Huron case, holding that since a 
licensee cannot censor a broadcast under section 315, Congress could not have 
intended to compel a station to broadcast libelous statements of a legally quali- 
fied candidate and at the same time subject itself to the risk of damage suits. 
Farmers Educational and Cooperative Union of America v. WDAY, Inc., ——— 
N.D. ———,, 89 N.W. 2d 102; Lamb v. Sutton, 164 Fed. Supp. 928 (D.C. Tenn., 
1958). The decision in the WDAY, Inc. case, supra, is now under consideration 
by the Supreme Court (docket No. 248, Oct. term, 1958), and needless to say, 
the result reached therein by the North Dakota Supreme Court remains subject 
to being overturned by the Supreme Court of the United States. 

In the past our support of legislation similar to proposed subsection 315(d) 
rested on the ground that we believe it would be desirable to place specific lan- 
guage in the Federal statute making clear that, since licensees have been denied 
censorship powers over section 315 broadcasts by Congress, they are exempted 
from liability in any court (local, State, or Federal) because of any defamatory 
statement made by a legally qualified candidate for public office. We have also 
stated that through such legislation, licensees will be assured a protection to 
which they would seem reasonably entitled in the absence of any power to 
censor or to control what is said. And in commenting favorably on such earlier 
proposals, the Commission has stated that it also deemed it reasonable and 
necessary that the immunity be extended, as it has been here, to agents and 
employees of a licensee, since such agents or employees of the licensee have the 
same need as the licensee for protection from tort liability. 

While we still believe that legislation of this nature is necessary and hence 
support the enactment of proposed section 315(d), the Commission recognizes 
that until the Supreme Court has rendered its decision in the WDAY, Ine. ease, 
supra, and has disposed of the constitutional issues presented therein, there is no 
way of determining what changes, if any, would be necessary in the language 
of proposed subsection 315(d). Therefore, our endorsement of this subsection 
is necessarily subject to the final outcome of that appeal. 

Proposed subsection 315(e).—This subsection would exempt from the opera- 
tion of section 315 appearances by legally qualified candidates on regularly 
scheduled or bona fide newscasts or news programs, where the format and pro- 
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duction of the program are under the exclusive control of the broadcasting stg. 
tion or network, and where the appearance has been determined in the good 
faith exercise of the broadcaster’s judgment to be a newsworthy event, which 
in no way is designed to advance the cause of or discriminate against any 
candidate. 

While the Commission recognizes that whether or not appearances by qualified 
candidates on newscasts or news programs should be exempted from the equal 
opportunities requirement of section 315 involves a matter of substantive policy 
for the judgment of Congress, the Commission cannot support enactment of pro- 
posed subsection 315(e) in its present form. For as that subsection now reads, 
it would almost certainly give rise in the future to serious and difficult éiuae 
istrative problems which would be almost impossible to decide. 

To begin with, insofar as this subsection speaks of appearances on regularly 
scheduled or bona fide” newscasts or news programs as not being a use covered 
by section 315, by negative implication, a suggestion arises that appearances on 
nonregularly scheduled or non-bona fide newscasts would constitute section 315 
uses. If this assumption is correct, then undoubtedly the Commission will be 
ealled upon repeatedly on petition of opposing candidates whose activities have 
not been considered sufficiently newsworthy to be included in a newscast, to 
determine whether or not an opponent’s appearance was on a regularly sched- 
uled or bona fide newscast. While in many cases such questions could be decided 
fairly simply, it is not difficult to imagine that in some cases the question would 
be a close one. 

Since the entire purpose of proposed subsection 315(e) appears to be to 
exempt appearances by qualified candidates on newscasts or news programs 
on the ground that substantively, they should not be considered a “use” of a 
broadcasting station, to frame the exemption in terms of appe: irances on “regu- 
larly scheduled or bona fide” news programs serves only, in our judgment, to 
introduce a factor which will cause unnecessary confusion in administering this 
section. Therefore, we would suggest that this terminology be deleted from this 
subsection. 

For substantially the same reasons, we think that the words “and determined 
in good faith in the exercise of the broadcaster’s judgment to be a newsworthy 
event and in no way designed to advance the cause of or discriminate against 
any candidate” (p. 5, lines 7-10) should be deleted. What makes this language 
objectionable is that it is equally open to the negative implication that appear- 
ances on newscasts which did “advance the cause of or discriminate against” 
another candidate who was not shown or did not participate in a news program 
would be subject to equal opportunity. It has been urged that in most cases, 
exposure of a candidate on television or radio (except in rare cases where the 
news coverage concerning a candidate could have only adverse effects; e.g, 
coverage of a candidate’s criminal activities, is beneficial to a candidate thus 
shown. Hence, while a broadcaster may not intend to confer such an advantage 
on a candidate, to the extent that one candidate’s activities are given coverage 
on radio or television news programs, that coverage does “advance the cause” 
of such candidate, if the premise is accepted that any exposure is beneficial. 
Correspondingly, it would also appear to “discriminate against any candidate 
whose activities were not given equal coverage. 

Therefore, to condition the proposed exemption in terms of whether or not 
an appearance is designed to benefit or discriminate against a candidate seems 
inadvisable to us. Moreover, even though this condition is further phrased in 
terms of exercise of a broadcaster’s good faith judgment that the appearance 
of a candidate is a “newsworthy event in no way designed” to have the effects 
mentioned, the beneficial or adverse discriminatory effect would appear to fol- 
low irrespective of whether such effects are “designed” by the broadcaster or 
not. Thus, a further difficulty presented by this language is that, if it is adopted, 
the Commission will almost certainly be called upon to decide claims for equal 
time by candidates whose activities have not been given exposure, who will 
claim that the appearances of opposing candidates did advance the cause of 
such candidate, and did therefore discriminate against the claimant, and hence, 
that the appearance was not of a type intended to be expected from section 315. 
Since the alleged beneficial or discriminatory effect of an opponent’s appearance 
could accurately be appraised only after an election (in the absence of applying 
some kind of presumption regarding the effect of an appearance), it is evident 
that it would be virtually impossible to make a fair factual assessment of such 
claims. In addition, time is a critical factor in determining complaints for 
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equal time, and the Commission’s staff resources available for dealing with such 
complaints are limited. — 8 ; . 

In the light of the serious administrative burdens which would be imposed 
on the Commission by enactment of proposed subsection 315(e) in its present 
form, the Commission is compelled to oppose enactment of this subsection in its 
present form. ; ; 

There are, we think, two alternative approaches Congress may wish to con- 
sider. First, the language referred to above could be deleted from this sub- 
section, so that it would read as follows: 

“(e) Appearance by a legally qualified candidate on any Lregularly scheduled 
or bona fide] newscast, news documentary, panel discussion, debate, or similar 
type program where the format and production of the program are under exclu- 
sive control of the broadcasting station, or by the network in case of a network 
program, as to content, presentation, length, time, and all other details, [and 
determined in good faith in the exercise of the broadcaster’s judgment to be a 
newsworthy event and in no way designed to advance the cause of or discrim- 
inate against any candidate] shall not be deemed to be the use of a broadcasting 
station within the meaning of this subsection.” ” 

In our judgment, this alternative language would constitute an unequivocal 
declaration that the public interest in permitting a licensee discretion in pre- 
senting news regarding qualified candidates for public office outweighs the 
countervailing public interest which under the present language of section 315 
requires a licensee to treat all candidates for the same office equally when it 
comes to the use of station facilities. Furthermore, we think this alternative 
approach is most consistent with what appears to be Congress purpose to 
proaden licensee’s discretion in covering political events in news broadcasts, 
since obviously, under the language of subsection (e) as it now reads, the 
Commission would not be at liberty to ignore the express condition that for an 
exemption to attach, the appearance of a candidate in a newscast or news 
program must be “in no way designed to advance the cause of or discriminate 
against any candidate.” [Emphasis supplied.] In many cases, to give effect 
to this condition would require denying an exemption from section 315, which 
in practical effect would nullify the purpose of this subsection. However, in 
the event Congress feels that the language of subsection (e) should remain as it 
now stands, we would suggest as an alternative that Congress consider the 
desirability of incorporating definite standards indicating what it feels con- 
stitutes a newscast which was in fact “designed to advance the cause of or 
discriminate against any candidate.” Such standards defining this terminology 
would be of material benefit to the Commission in determining the type of ap- 
pearance by candidates which was not intended to be exempted under this 
subsection. 

In the event Congress does enact the proposed exemption with respect to 
appearances by candidates on news programs, we think it should clearly indi- 
cate by appropriate language whether it intends that notwithstanding this 
exemption, licensees shall still continue to remain subject to their present 
statutory duty to operate in the public interest. Under this general, overall 
standard of licensee responsibility, the Commission requires a licensee to be 
fair in the presentation of opposing views on controversial public issues. This 
would mean that while a licensee would not have to accord the present equal 
opportunity called for by section 315, a station still would not be free under 
the proposed exemption of news programs to present news regarding political 
candidates in a completely partisan manner. In short, while it would have 
some discretion to determine which candidates were sufficiently newsworthy to 
merit coverage, it could not, even under the exemption of subsection (e), 
select for dissemination over the airways only those political viewpoints which 
it favored. 

We think it is necessary to call this distinction to Congress attention, in light 
of recent suggestions that licensees, in their news gathering functions, cannot 
be treated differently from newspapers. It seems obvious to us that there is 
an appropriate basis for treating radio licensees differently. That basis for 
the distinction between newspapers and licensees is that a licensee receives a 
valuable privilege by being afforded the right to use a portion of the radio 
Spectrum. In light of the limited availability of spectrum space, it would not 





*Whether Congress agrees with this alternative proposal or not, it is obvious that the 
final word of subsec. (e), “subsection,” should read “section,” since the exemptions pro- 
vided for here would be from the operation of subsections other than proposed subsec. (e). 
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be in the public interest to allow a station when it presents news on a matter 
as controversial as political views to become the organ for disseminating g 
particular viewpoint by denying those representing opposing views at least some 
opportunity of expression over the air. Therefore, the Commission wishes to 
make it clear that it does not read subsection (e) as doing anything more than 
giving licensees a measure of discretion in news coverage of qualified candidates, 
And that discretion must be measured by the statutory duty of a licensee to 
operate in the public interest. 

There is one final problem regarding proposed subsection (e) which we think 
should be called to Congress attention. That problem is whether the prohibj- 
tion against censorship over material broadcast under section 315, and the grant 
of immunity from defamation suits provided for in proposed subsection (4) 
would be applicable to any defamatory remark which might be made in the 
course of a newscast or news program under subsection (e). In our judg. 
ment, the prohibition against censorship and the grant of immunity called for 
in subsection (d) would not apply to the presentation of news under subsection 
(e). This is because the theory of subsection (d)—that since a licensee js 
legally disabled from censoring political broadcasts under section 315, fairness 
requires that it be immunized from the legal consequences of remarks over which 
it has no control—is inapplicable to the presentation of news programs under 
subsection (e). For the editorial discretion afforded a licensee by subsection 
(e) necessarily implies that it has the means of protecting itself from possible 
legal liability for a candidate’s remarks, unlike the legal compulsion a licensee 
acts under in the case of political broadcasts under subsections 315 (a) and (e). 

Except for a minor editorial change in proposed subsection 315(h), the Com- 
mission has no comments on the remaining provisions of these bills. Subsection 
(h) presently provides that “No obligation is hereby imposed upon any licensee 
to allow the use of its station by any such candidate.” The present placement 
of this provision in section 315(a) causes no difficulty since it is obvious that 
the term “any such candidate” refers to a legally qualified candidate. Its 
present isolated placement in proposed subsection (h) may cause difficulty as to 
to what “any such candidate” refers to. Clearly it refers to a legally qualified 
sandidate able to meet the requirements of subsections 315 (a)-—(c). It is 
suggested, therefore, that the following language changes be made: 

“(h) No obligation is hereby imposed upon any licensee to allow the use of 
its station by any legally qualified candidate for public office under subsections 
(a) to (ce) of this section.” 

Adopted J'une 17, 1959. 





COMMENTS OF THE FEDERAL COMMUNICATIONS COMMISSION ON H.R. 7985, 86TH 
CoNGRESS, A BriLt To AMEND SECTION 315 oF THE COMMUNICATIONS Act To 
Provipe THAT THE EQUAL-TIME PROVISIONS WITH RESPECT TO CANDIDATES FOR 
PusLic OFFICE SHALL Not APPLY TO NEWS AND OTHER SIMILAR PROGRAMS 


H.R. 7985 proposes to amend section 315(a) of the Communications Act of 
1934 by adding at the end thereof the following new provision : 

“* * * Anpearance by a legally qualified candidate on any news, news inter- 
view, news documentary, on-the-spot coverage of newsworthy events, panel dis- 
cussions, or similar type program where the format and production of the pro- 
gram and the participants therein are determined by the broadcasting station, 
or by the network in the case of a network program, shall not be deemed to be 
use of a broadcasting station within the meaning of this subsection.” 

The unconditional language of section 315 as it now reads does not exempt 
appearances by legally qualified candidates for public office from the equal oppor- 
tunities requirement of that section, where such candidates appear and partici- 
pate on the types of programs specified above. H.R. 7985 would change this, 
with the result that upon its enactment, a licensee would have discretion to 
determine which candidates for any given public office should be entitled to 
participate in such programs without incurring an obligation to permit all candi- 
dates for that same office equal opportunity in the use of its broadcasting station. 

H.R. 7985 is one of several bills introduced in the present session of Congress 
for the purpose of rendering the present equal-time provisions of section 315 
inapplicable to appearances by candidates on news programs. With the excep- 
tion of deletion of the word “debate” and inclusion of the words “on-the-spot 
coverage of newsworthy events,” H.R. 7985 is identical to H.R. 6810 and S. 2306, 
84th Congress, 1st session, companion bills on which the Commission previously 
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and on which hearings were held before a House subcommittee of the 


mmented 1 , : L 
Taterstate and Foreign Commerce Committee. In its comments on those earlier 


pills, the Commission was opposed to their enactment, principally for the reason 
that it appeared that any benefits which would be derived therefrom would have 
raised serious legal and administrative problems that might jeopardize the 


rights of political candidates to receive equal treatment in the use of radio and 
television facilities. : wd 

The Commission recognizes, of course, that the present unconditional re- 
quirement of equal opportunities called for by section 315(a) does in some 
cases constitute a deterrent to stations permitting the use of their facilities by 
legally qualified candidates for public office. We further recognize that in 
applying the statutory mandate of that section, serious questions of construc- 
tion arise with respect to how far Congress intended the equal opportunities 
requirement should apply to the use of station facilities by candidates for 
public office. These problems have become especially acute in recent years, 
with the ever-increasingly important role television plays in political campaigns 
and with the evolution over the years of program formats which ¢ ongress may 
not have contemplated when it enacted section 18 of the Radio Act of 1927, which 
in 1934 was reenacted in substantially unaltered form as section 315 of the 
Communications Act of 1934. In the main, the more vexatious problems have 
centered about the question of whether “nonpolitical” uses by a candidate fall 
within the purview of section 315, and, most recently, whether appearances 
by a candidate on newscasts constitute a section 315 use. ; 

Whether or not candidates’ appearances on or participation in programs spec- 
ified in this bill should be excepted from the equal-time feature of section 315 
involves a fundamental matter of legislative policy for the judgment of Congress. 

But in reappraising the present standards of section 315 to determine whether 
those standards should be relaxed with respect to appearances on such programs, 
there are several factors which we feel Congress should take into consideration. 
Most obvious of these is the argument that in most cases, exposure of a can- 
didate on radio or television can be extremely valuable to a candidate’s prospects 
of success. Similarly, it has been argued that denial of equal opportunity 
in the use of a station after one’s opponents have been exposed on such a sta- 
tion would place a candidate at a disadvantage. And it has been said that this 
is especially true of television, because of its ability to reach widespread audi- 
ences and to create an illusion of intimate presence by placing the candidate, as 
it were, in the home of the viewer. 

Apparently in recognition of the value of broadcasting to political candidates, 
Congress determined in enacting section 18 of the Radio Act, the predecessor 
to section 315, that the appropriate standard of fairness was one which required 
a station to treat all candidates for the same office on equal terms. This meas- 
ure of fairness called for by the present standard of equal opportunities pre- 
vents a licensee from exercising its discretion in determining which candi- 
dates represent sufficiently important political views to merit the use of a broad- 
east station. Thus, if a station permits one candidate for any given office to 
use its facilities, it is presently legally disabled from denying the use of its 
station on equal terms to other candidates for that office. Furthermore, over 
the years, in applying section 315 to new fact situations, the Commission has 
considered that the only way of carrying out the unconditional congressional 
mandate that all candidates for the same office shall be treated equally in terms 
of affording access to a station facilities was by bringing under section 315 
uses which, it has been argued, do not come within the intent of that section. 
Specifically, we refer to our interpretations which hold that participation by 
a qualified candidate in a forum or panel type “news” program is a section 315 
use, thus entitling opposing candidates for the same office to equal time. 

As we understand it, if H.R. 7985 were enacted, it would relax the present 
standards of section 315 to provide that irrespective of whether or not partici- 
pation in such a program by one candidate enhanced his prospects of success, it 
would still be permissible to deny other candidates for that office the same op- 
portunity in procuring exposure via radio or television. In other words, under 
the proposed standards, a station would not be required—as it must under the 
present wording of section 315(a)—to treat all candidates for the same office 
on the same terms when it came to appearances on programs of the type spec- 
ified. Rather, a licensee would be free to exercise its discretion regarding 
which candidates should be allowed to appear and participate in such programs. 
Thus, while a licensee could not, consistently with its statutory obligation to 
program in the public interest, limit itself to permitting the dissemination of 
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only those selected political viewpoints it found unobjectionable, it would be 
free to exercise a measure of judgment as to which candidates could partiej. 
pate in programs of the type specified. Presumably, in light of past objections 
of networks and licensees that the equal-time feature of section 315 restricts 
political broadcasting by compelling licensees to present minority candidates jp 
whom the public is uninterested, a licensee could exercise its discretion under 
the proposed exemption by limiting participation on such programs to candi. 
dates of the major political parties, or to “substantial” candidates who are of 
sufficient political stature to be of interest to the public. 

Whether or not the exemption proposed by H.R. 7985 would be reasonable 
rests ultimately on the determination of Congress as to which competing public 
interest factor deserves to be favored here: the right of all candidates for the 
same office to be treated equally when it comes to the use of broadcast facilities, 
on the one hand, as against the right of the public to be assured of a program gery. 
ice which was not threatened by an imbalance of political programs, a result 
which can follow under the present standard of equality which requires that ay 
candidates (no matter what their number) be treated the same. 

Whatever choice Congress makes, the Commission would like to point ont 
that in the event H.R. 7985 becomes law, certain problems regarding the feasi-. 
bility of administering the provisions thereof will almost certainly arise. For 
instance, in determining what sort of treatment would be fair under the pro- 
posed exemptions, the Commission will undoubtedly be called upon to decide 
complaints of abuse of fair treatment by candidates of the major as well as 
minor parties. For example, we would be asked to determine if it was fair for 
a network or station: 

1. To show a local official who is a legally qualified candidate for his party's 
nomination to Congress being interviewed by a news reporter with respect to a 
question of local interest, without affording equal opportunity to his primary 
opponent, who may be ihe incumbent Congressman: 

2. To show an incumbent Congressman who is a candidate for reelection par- 
ticipating in a news documentary relating to agricultural matters and not give 
time to any of his opponents ; 

3. To give time on one of the exempt types of programs to a candidate for the 
congressional nomination of one party and not give time to B, his opponent, for 
the same party’s nomination. 

Als, it should be noted that problems and complaints concerning censorship 
will also arise, since the effect of the proposal here would be to exempt the type 
of programs listed from the prohibition against censorship of political broadcasts 
as well as from the other provisions of section 315. Since the proposed exemption 
would give broadcasters the right to control the content of programs of the type 
specified, there would appear to be no basis for affording a licensee immunity 
because of any defamatory remarks which might be uttered by a participant in 
the course of such an exempted program. 

Adopted July 1, 1959. 


The Cuarrman. The first witness we have will be one of the sponsors, 
Hon. Glenn Cunningham, who has introduced H.R. 3589, to which 
I have just referred. 

I will say to our colleague we welcome you to this committee. We 
know of your long interest in this problem. We are glad to have your 
appearance and your statement, Mr. Cunningham. 


STATEMENT OF HON. GLENN CUNNINGHAM, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEBRASKA 


Mr. Cunnineuam. Mr. Chairman, I have a prepared statement. 
With your permission, sir, and the permission of the committee, I 
would like to insert the statement in the record and make some brief 
comments. 

The CuarrMan. Very well; let your entire statement be included in 
the record. 

You may proced with your summary. 

(The formal statement of Mr. Cunningham follows :) 
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STATEMENT OF GLENN CUNNINGHAM, A REPRESENTATIVE IN CONGRESS FROM THE 
SraTe OF NEBRASKA, ON BILLS To AMEND SECTION 315 OF THE FEDERAL COMMU- 
NICATIONS ACT 


Mr. Chairman and members of the subcommittee, you all know quite well the 
urgency which surrounds the need for action in regard to section 315 of the 
Federal Communications Act, the so-called equal time section. This section has 
long been termed “broadcasting’s biggest headache,” but in recent months it has 
pecome even more of a headache. Perhaps it could, as a result of the Federal 
Communications Commission decision in the Lar Daly case, be now called 
“proadcasting’s news gag.” ; 

There can be little doubt, after testimony by leading industry spokesmen be- 
fore the Senate Communications Subcommittee and after statements by industry 
leaders that there is a critical need for legislative interpretation of section 315 
Even a majority of the members of the FCC has urged certain amendments 
which are basically similar to the amendment I proposed in H.R. 5389 earlier 
this year. : . i. 

For the record, my bill would add the following sentence to section 315(a) : 

“Appearance by a legally qualified candidate on any news program, including 
news reports and news commentaries, where the format and production of the 
program are determined by the broadcasting station, or by the network in the 
ease of a network program, shall not be deemed to be use of a broadcasting 
station within the meaning of this subsection.” 

The majority of the FCC members has suggested alternate wording which 
would also exempt special events from the equal-time provision, including such 
activities as political conventions. Certainly I would have no objection to the 
addition of special events to the exception if the FCC feels it can operate under 
such an amendment. 

That is the agency that has to live with and interpret section 315. It is en- 
couraging to note that a majority of the FCC members supports a change simi- 
lar to that embodied in H.R. 5389, for it reaffirms FCC policy through the year 
prior to the Lar Daly case. 

You are, I am sure, familiar with the decision in the Blondy case, when under 
similar circumstances the FCC ruied that there was no obligation for equal time 
because : 

“The facts clearly showed that the candidate had in no way, directly or in- 
directly, initiated either filming or presentation of the event, and that the broad- 
cast was nothing more than a routine newscast by the station in the exercise of 
its judgment as to newsworthy events.” 

My research and reading of committee reports and the Congressional Record 
have convinced me that Congress never intended use of a broadcasting station 
to include the involuntary appearance by a candidate who had no part in the 
preparation or planning of such appearance and no control over the content of 
the news program. I believe the broadcasting industry has achieved an excellent 
record of fairness and objectivity in reporting news of political candidates and 
campaigns during the years since the passage of this act. 

But now the stations and networks are faced with an impossible situation. 
I am pleased to be the author of the first bill in the Congress which recognized 
the unfairness of the Lar Daly ruling to the networks and stations which have 
done such a fine job through the years. 

I urge the members of the subcommittee to act promptly on the proposals 
before them, for it is imperative that the stations and networks be free of this 
gag placed on them as a result of the Lar Daly ruling if we are to enjoy any TV 
and radio news coverage whatsoever during the local, State, and Federal political 
campaigns next year. 

Representatives of the three major television networks have testified that they 
can live with the other parts of section 315 for a while longer, but they must 
have relief from the equal time on newscasts section. This is not to say that 
the other problems in regard to section 315 are pleasing to the industry. But the 
spokesmen were unanimous in asking for congressional relief from the news 
gag as soon as possible, with action on the more controversial changes post- 
poned or handled in separate legislation. 

I have seen editorials from over 150 of the Nation’s leading newspapers call- 
ing for action on section 315 so that broadcasters may have this news gag re- 
moved. Rarely have I seen such public support for any legislative proposal as 
I have for this one. I do not believe the problem of opposition will hamper the 
work of the subcommittee. I hope that problem of semantics does not either. 
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Whether it be my bill, the FCC suggested wording, or some other similar pro- 
posal, I feel sure the members of the subcommittee will agree with me that Cop. 
gress should and must take action this year to remove the news gag from 
the broadcasting industry. 

Mr. Cunnineuam. Thank you, sir. 

My bill, which is 5389, was the first one to be introduced after the 
Lar Daly decision. I have been in political campaigns for many years 
and I know of the headaches that 315 imposes on the industry and 
after the Daly decision I could see that that would pose an almost 
impossible position upon all of the radio and television stations and 
networks throughout the country. 

Section 315 has been a headache, but with this decision it is going 
to be an almost insurmountable problem for the industry and in my 
opinion is going to place a news gag on all broadcasters. Y 

Now, my bill is quite simple. I know that this is a complicated 
subject. I believe that this legislation was the result of the fear on 
the part of the Congress and others when the industry was in its 
infancy and knowing of its tremendous impact, that it would pos- 
sibly lead to abuse. 

But we have come a long way since then and the industry is mature, 
It is run by able and conscientious and fair people. I do believe 
that they are fully capable of running their own business and par- 
ticularly with reference to the origination and the preparation of 
newscasts and news commentaries. 

So my bill is not complicated in any way. It simply says that news 
broadcasts and news commentaries shall not be a part of section 315 
as it is now written. 

In other words, it exempts news broadcasts and commentaries from 
the provisions of 315. 

I know the tremendous importance to all political candidates of 
the coverage that is given by radio and television and after the Daly 
decision I am positive in my own mind that there is going to be a 
complete blackout of all mention of political candidates by the in- 
dustry unless this legislation is enacted and this section 315 clari- 
fied. 

I would like to mention to the committee just a few, or one or two, 
instances of how this ruling will affect all political candidates: 

I read somewhere that there were some 57 candidates for sheriff 
in Milwaukee County a couple of years ago. Someone, after I testi- 
fied on the Senate side the other day, said it was a larger number, 
but whether it was 57 or 75, it will illustrate the point. 

Let us assume that the sheriff should decide in April or March to 
file as a candidate for reelection and that the election, the final elec- 
tion, would be held, we will say, in November, which would be the 
ordinary case. 

This sheriff after he filed as a candidate in March, would become 
under the law a political candidate. But say after he filed for sheriff 
in March there was a killer loose in the area and he killed a large 
number of people and he was finally apprehended by this sheriff who 
has become a candidate for reelection, that would mean that the TV 
stations would not be permitted to take a picture of the sheriff ap- 

rehending this murderer, which would be a legitimate news event 
Sau if they did so the other 56 candidates for sheriff would de- 


TT 


ee 


ws 8B 


eq 
sh 


th 
cr 
n 


Sd al 


>. - ee... | 


~<a 


POLITICAL BROADCASTS—EQUAL TIME 19 


mand and would be permitted to have equal time on the news pro- 
grams of the local radio and T’V stations. 

You can see that the local stations would not have the time to give 
equal time to all 54 7 of these candidates. 

So the only alternative for them would be not to mention that the 
sheriff had apprehended this murderer on radio or should show his 
picture on television unless, of course, in a ridiculous situation where 
they would say “John Jones, an anonymous person, apprehended this 
criminal,” or if on television, they would block out his picture and 
not mention his name. 

A similar situation would be in my own city of Omaha, where a 
couple of years ago we had 125 candidates for ¢ ity council. A lot of 
ople, I believe, filed for office with no hope of gaining much support, 
but filed for offic e because they might get their name in the paper and 

they would have no other way of ge tting that type of publicity. 

With the tremendous impact of television, for example, you can 
imagine the number of candid: ates Ww ho would file if they thought they 
could get their picture on television. So in the city council elec ‘tion 
all 125 of these candidates would have to be mentioned by name if the 
incumbent candidate were mentioned. 

I have mentioned that this act might in the wisdom of the Congress 
have been necessary in the early days, but the industry has grown to 
maturity and it is managed by very fine people and they know their 
responsibilities. 

I do not believe that they should be burdened with this particular 
restriction any longer. 

If they are burdened with it, it is going to mean a news gag or 
complete blackout of all coverage of political candidates such as the 
sheriff who apprehended the murderer which had nothing to do with 
politics; it was strictly a news event. People would be ‘denied that 
news if this interpretation of the FCC is allowed to remain as a part 
of 315. 

Mr. Chairman and members of the committee, there has been a 
great deal of support for legislation of this kind. I have before me 
approximately 150 editorials from newspapers throughout the coun- 
try which support the legislation which I have introduced, or similar 
legislation. 

These newspapers realize the tremendous effect of this FCC ruling 
on news coverage. It is very pleasing that even though they are 
competing media, they have given their strong support to the enact- 
ment of this legislation. 

So, Mr. Chairman, I hope that this committee will recommend 5389 
or some similar legislation. 

I purposely limited my bill to news programs and commentaries be- 
cause I realized the ramifications and problems involved in a general 
rewriting of the statute. 

Of course, I believe that other parts of this statute are unreason- 
able, but I know this legislation, or similar legislation, has been pro- 
posed before, and I know that there are people who would seriously 
object to a great overhaul. 

But I do believe that if this is clarified to eliminate from the section 
news programs and commentaries, that that is a simple thing, but yet 
it will remove the industry from the shackles which have been placed 
upon it by the recent decision. 
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Thank you, Mr. Chairman. 

The Cuatrman. Thank you very much, Mr. Cunningham, for your 
statement and your interest in connection with this program, 

Do we have any other of our colleagues here ? 

Mr. Avery. Before the witness leaves the chair, Mr. Chairman, | 
would like to commend our colleague from Nebraska for the intereg 
he has taken in this matter. 

I should also like to pay tribute to him. It is rather unique when 
a situation arises such as this equal-time problem that a Member who 
is not a member of the legislative committee would be first to initiate 
some action. Although I did not follow this matter precisely in the 
press, I will say that editorial comment that I read regarding the 
Lar Daly case was based upon the gentleman’s bill itself, and the 
editorial recommendation was drawn similar to the provisions of the 
gentleman’s bill. 

So certainly I think you ought to be congratulated for your early 
and very practical approach to this problem. 

That is all, Mr. Chairman. 

Mr. Cunntneuam. Thank you, Mr. Avery. 

The Cuarrman. Thank you very much. 

We have our colleague and member of the committee, Mr. Rogers, 
of Florida, who, as I previously stated, introduced H.R. 6326. 


STATEMENT OF HON. PAUL G. ROGERS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF FLORIDA 


Mr. Rogers of Florida. Thank you, Mr. Chairman. 

I won’t take up the time of the committee to go into any detail, 
I am sure the committee is familiar with the legislation and will 
develop it through witnesses. I feel very strongly that we should 
take action right away to do something about this situation, particu- 
larly as it has to do with news broadcasts. 

My bill is directed to that point in handling the news broadcasts 
and giving the station the right to determine what shall constitute 
news as far as they are concerned. 

So I would like to file a statement with the committee if you will 
permit and say that I am very strongly in favor of this legislation 
and hope we will be able to take action this session. 

The Cuatrman. Thank you very much. We are glad to have your 
statement, which will be included in the record at this point. 

(The formal statement of Mr. Rogers follows :) 


Recently, the Washington Post and Times Herald featured an editorial entitled, 
“Where Equality Is Absurd,” which dealt with a memorandum issued by Attorney 
General Rogers. This memorandum urged the Federal Communications Commis- 
sion to reverse its “equal time” ruling in the now celebrated Lar Daly case, which 
involved an interpretation of section 315 of the Federal Communications Act of 
1934 extending the coverage of that section to include regularly scheduled 
newscasts. 

The facts that gave rise to the controversy which culminated in the FCC deci- 
sion are essentially as follows: 

In February of this year, Mayor Richard Daley and our former colleague, 
Tim Sheehan, nominees of the Democratic and Republican Parties, respectively, 
were engaged in a spirited political campaign for mayor of Chicago. Also in 
the race was one Lar “American First” Daly, a perennial candidate, and inei- 
dentally an 18-time loser in various political contests. WBBM-—TYV, a local tele 
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yision station included in regularly scheduled newscasts from time to time the 
following film clips ranging from 29 seconds to 97 seconds in duration: 

One of these clips showed Mayor Daley, among other dignitaries, welcoming 
Argentine President Frondizi at Midway Airport in Chicago. 

A second news clip showed Mayor Daley signing an official proclamation 
jnaugurating the eighth annual mothers’ March of Dimes drive in the Chicago 
a 





a. 

"The other three clips related to some phase of the campaign. One showed 
Democrat and Republican nominees for various offices, including Mayor Daley 
and Congressman Sheehan, filing their nomination petitions. The other two 
clips were interviews with Congressman Sheehan. Station WBBM-TYV insists 
that these clips were in no way initiated by the candidates involved but were 
carried by the station in the bona fide exercise of its news judgment. 

Asa result of these presentations, Lar Daly demanded that the FCC require 
station WBBM-TV to afford him “equal opportunity to appear.” He based 
his request on section 315 of the Federal Communications Act of 1934 which 
provides that “if a licensee shall permit any person who is a legally qualified 
candidate for any public office to use a broadcasting station he shall afford 
equal opportunities to all other such candidates for that office in the use of such 
proadeasting station * * *.” The FCC, by a 4-to-3 vote, ruled that the news 
clips in question did constitute a “use” under section 315 and instructed the 
parties involved to resolve the conflict as to the amount of time available to 
Lar Daly. 

Mr. Speaker, this interpretation of section 315 not only does violence to a basic 
right long enjoyed by the different communication media but also serves to 
stifle the fine efforts put forth by our broadcasting industry to help keep our 
citizens informed. 

If the coverage of section 315 is extended to include regular newscasts, it is 
entirely conceivable that such an interpretation, if carried to its logical con- 
clusion, might result in unwarranted Federal control over the material content 
of news programs. In effect, this is a situation in which the Federal Government 
has substituted its judgment of what is properly the subject of a newscast for 
the considered, good-faith judgment of radio and television news staffs. 

The inevitable consequence of the Lar Daly decision would be to discourage 
broadcasters from the full, free, and effective news coverage of political cam- 
paign and of newsworthy events involving persons who happen to be candidates 
for public office. The American people would thus be deprived of the distinctive 
capabilities of television and radio as a means of reporting clearly, directly, and 
vividly the news of political campaigns. 

Mr. Speaker, not only has the President called this decision ridiculous but also 
Mr. John Doerfer, Chairman of the FCC, has publicly called for repeal of section 
$15. While I do not advocate its repeal, I feel that we must restore the original 
congressional intent to section 315 by setting forth in clear and unambiguous 
language a legislative guide for the future. 


Mr. Rogers of Florida. Thank you, Mr. Chairman. 

Mr. Avery. May I ask, is your bill identical to the one just de- 
scribed by Mr. Cunningham, or is it identical to the one lately intro- 
duced by our chairman. 

Mr. Rocers of Florida. The bill is similar to the Younger bill. 

The Cuatrman. The next witness is our colleague from West Vir- 
ginia, the Honorable Ken Hechler. Mr. Hechler, we will be glad to 
hear you at this time. 


STATEMENT OF HON. KEN HECHLER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WEST VIRGINIA 


Mr. Hecuter. Mr. Chairman, I would like to express my strong 
support of proposals to alter the Federal Communications Commis- 
sion’s ruling in regard to section 315, and I have introduced H.R. 
8032, a companion bill to H.R. 5389, for that purpose. 

It is altogether possible that, due to the wording of section 315, 
the Federal Communications Commission could have reached no other 
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conclusion than it did in the now-famous Lar Daly case. However 
the results and implications of that decision are disruptive and must 
be changed at this session of Congress if radio and television stations 
are to be free to serve the public interest in the 1960 elections. 

This ruling has placed an intolerable burden on the backs of the 
Nation’s radio and television stations, a burden which is discrimi- 
natory and wholly unwieldly. 

The American people maintain contact with their Government in 
two informal but highly effective ways: Through the written word, 
as published by our newspapers and magazines; and through the 
spoken word, as broadcast by radio and television. Most of the pub- 
lic information about our Government has been left to the conscience 
and responsibility of these private news media. 

However, there is one important distinction between these two 
forms of communication: 

The press, during its long and honorable history, has existed and 
matured with an absolute minimum of Government. supervision. 
Freedom of the press is guaranteed in our Bill of Rights. 

But radio, and later television, have been supervised and closely 
scrutinized by the Government—in this case through the FCC—vir- 
tually since their inception. 

This supervision is defensible for many reasons, however, and it 
is quite reasonable to say that the very growth and prosperity en- 
joyed by our vast broadcasting industry could not have taken place 
except under controls and regulations to assure orderly, responsible 
expansion. 

Yet there are certain requirements of the Commission which come 
into direct conflict with the Commission’s own decision on section 
315. 

One is the regulation that broadcasting stations—to keep them 
from becoming “entertainment only” in their programing—provide 
certain “public service” programs. 

This has been interpreted to mean everything from reading news 
dispatches verbatim from the wire-service teletype in a tired mono- 
tone to highly controversial, thought-provoking, idea-invoking docu- 
mentaries on the problems of our day, such as Edward R. Murrow 
produced for many years. 

Most of the “public service” that can be provided by our stations— 
particularly those in smaller communities—is simply straight news 
reporting. The costs of elaborate productions are prohibitive for 
most independent stations, and more and more criticism is heard 
that the stations are relying too heavily on the networks for news 
broadcasts. 

Thus, we can see that the section 315 ruling places these stations 
(and particularly those outside a large metropolitan area) at a 
distinct disadvantage, and in direct conflict with their responsibilities 
as defined by FCC: 

On the one hand, they are ordered to provide local “public service” 
programing. On the other, they are told that the type of local 
“public service” which their facilities are best equipped to provide— 
i.e., interviews with public officials and political candidates, news 
reports on their activities, and so forth—cannot be used unless the 
stations wish to create a Frankenstein monster which eventually 
would devour all their viewing and listening time. 
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Relief from such a dilemma is indicated as a first order of business 
for the Congress, which helped to create the supervisory commission 


governing our broadcasting industry in the first place and drafted 


the code covering “public service” broadcasts. 

What we need is a simple and direct approach which will solve 
the immediate problem without attempting to enact into law defini- 
tions of “minority parties,” “qualified candidates” and the like. 

I believe the simple action of exempting news broadcasts from the 

rovisions of section 315—and that is precisely what my bill H.R. 
8032, and H.R. 5389, does—would provide ample relief for the 
moment. I believe most broadcasting station owners and managers 
agree with this approach to the problem. — 

‘It would not be wise to silence the voices of dissent which are so 
vital and healthy in a democratic system. 

More important, however—if we leave this ruling in its present 
form, it not only would permit dissent, but would glorify it to the 
point of cheap exhibitionism and petty publicity. An unamended 
section 315 would place a potent weapon in the hands of the lunatic 
fringe and permit presentation of their views far disproportionate 
to their following or to the public interest. 

We must strike a balance that will be fair to the dissenter, without 
making it profitable and inviting for the crackpot to enter the po- 
litical arena purely for the sake of disseminating his views in a way 
which would hamstring the broadcasting media. 

In my opinion, speedy action is needed by the Congress to get 
this ruling off the backs of the broadcasters. 

The Cuarrman. Are there any questions? If not, we thank you 
for your testimony, Mr. Hechler. 

Mr. Hecuter. Thank you, Mr. Chairman. 

The Cuatrman. Mr. John C. Doerfer, chairman of the Federal 
Communications Commission. 

Before Mr. Doerfer presents his statement, any of the sponsors of 
the bills who desire to introduce statements in the record may do so 
at this point. 





STATEMENT OF HON. JOHN C. DOERFER, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Dorrrer. Mr. Chairman, I would like to present for this record, 
first of all, the interpretive opinion of the Federal Communications 
Commission in the Lar Daly case. 

I think it would be advisable for this committee to have a copy of 
the rules promulgated under section 315(c) of the act. 

The Cuatrman. Mr. Doerfer, the comemnts of the Commission 
regarding these bills which the committee received under date of 
June 24, have already been included in the record. 

You did not have a copy of the bill. I introduced last Friday. 
If you wish to implement your statement with comments on that bill, 
you may have leave to do so. 

Mr. Dorrrer. Yes, I will attempt to have the Commission convene 
and comment on H.R. 7985, introduced by Mr. Harris, a copy of which 
I just received a few moments ago. 
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The Cuarrman. Now, you are asking that the interpretive opinion 
of the Commission in the Zar Daly case be included in the record at 
this point, and I think it would be appropriate for it to be included, 

(The information refered to follows :) 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION, WASHINGTON, 25, D.C, 


IN THE MATTER OF PETITIONS OF COLUMBIA BROADCASTING SYSTEM, INC., AND 
NATIONAL BROADCASTING COMPANY FOR RECONSIDERATION AND MOTIONS FoR 
DECLARATORY RULINGS OR ORDERS RELATING TO THE APPLICABILITY OF SEcTION 
315 OF THE COMMUNICATIONS AcT OF 1934, AS AMENDED, TO NEWSCASTS By 
BROADCAST LICENSEES. 

INTERPRETIVE OPINION 


By THE CoMMISSION: Chairman Doerfer dissenting and issuing a statement; 
Commissioner Hyde concurring and issuing a statement; Commissioner Craven 
dissenting ; Commissioner Cross concurring in part and dissenting in part and 
issuing a statement. 

1. The Commission has before it for consideration the following pleadings with 
reference to the above-entitled matter: (1) Petition and Motion for Recon- 
sideration and Declaratory Ruling, filed on February 20, 1959, by the Columbia 
Broadcasting System, Inc., (CBS) licensee of television broadcast station WBBM- 
TV, Chicago, Illinois; (2) CBS’s Supplemtary Petition and Motion for Recon- 
sideration and Declaratory Ruling, filed March 23, 1959; (3) Answer of Respond- 
ent, Lar Daly, to Petitions and Motions for Reconsideration and Declaratory 
Ruling, filed April 20, 1959; (4) CBS’s Reply to Answer of Respondent, Lar Daly, 
to Petitions and Motions for Reconsideration and Declaratory Ruling; (5) Pe 
tition for Reconsideration or For a Declaratory Ruling, filed on March 12, 1959, 
by National Broadcasting Company, Inc., (NBC) licensee of Television Station 
WNBQ-TV,: Chicago, Illinois; and (6) Answer of Respondent, Lar Daly, to 
Petitioners’ Requests for Reconsideration and Declaratory Ruling filed April 20, 
1959. Westinghouse Broadcasting Company, Inc., on April 7, 1959, filed a plead- 
ing in this matter which the Commission has treated as a brief’; the points 
urged by Westinghouse have been considered by the Commission in its deter- 
mination herein. Also before the Commission are the following pleadings: on 
May 7, 1959, the Honorable William P. Rogers, Attorney General of the United 
States, filed his “Request of the United States for Leave to File Memorandum” 
and a “Memorandum of the United States Re Applicability of Section 315 of the 
Communications Act to Routine News Coverage of Political Campaigns”; on 
May 14, 1959, Lar Daly filed his pleadings in response thereto, a “Motion to 
Strike the Request of the Attorney General for Leave to File Memorandum in 
the Matter” and an “Opposition of Respondent to the Memorandum of the At- 
torney General of the United States in the Matter.” Other persons who have 
been interested in the matter of the applicability of Section 315 to news coverage 
of legally qualified candidates for public office have submitted their views to 
the Commission? With respect to Station WGN-TY, on June 10, 1959, Lar Daly 
filed a motion to implead said station as “an Involved Petitioner.” Since this 
station did not file a petition for reconsideration and since it will in any event 
be bound by this interpretive opinion, no basis exists for impleading said sta- 
tion. Accordingly, Mr. Daly’s motion is denied. 

2. On February 19, 1959, the Commission issued a series of interpretations™ 
relating to the applicability of Section 315 to certain newscasts by a number of 


1On March 18, 1959, Westinghouse filed its petition with the Commission requesting that 
an order be entered extending to April 17, 1959, the time within which petitions for 
reconsideration, comments, statements of position, and supporting briefs might be filed in 
this matter by all interested parties. Since Westinghouse is not a licensee of ary of the 
television stations concerned in this matter, it was advised by the Commission on March 25, 
1959, that it micht file a brief on or before April 17, 1959. On Anril 17, 1959, Westinghouse 
filed a “Petition for Reconsideration and Declaratory Ruling” which has been considered in 
ce ee set forth above. On April 20, 1959, Lar Daly filed his answer to the Westing- 

ouse brief. 

2Tncluded among such communications are the following: a letter received March 3, 
1959. from the National Association of Broadcasters, Washington, D.C.; a letter received 
March 5, 1959. from the American Civil Liberties Union, New York, New York; a letter 
received March 6, 1959, from the American Broadcasting Comnany. Inc.: and a_ letter 
received May 13, 1959, from WGN, Inc., licensee of Station WGN-TV, Chicago, Illinois. 
~% aaron, the Commission received copies of newspaper and magazine articles and 
editorials. 

7218 R.R. 238. 
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Chicago television stations. The Commission’s actions arose from the following 
facts: Primary elections for the office of Mayor of Chicago, Illinois, were sched- 
uled for February 24, 1959. Richard J. Daley, Mayor of Chicago, was a candi- 
date in the Democratic Primary; Timothy P. Sheehan was a candidate in the 
Republican Primary; and Lar Daly was a candidate in both Primaries. Prior 
to February 24, Lar Daly, filed a complaint with the Commission alleging that 
certain Chicago television stations had, in the course of their newscasts, shown 
film clips of his primary opponents in connection with certain events and oc- 
casions; that he had requested equal time of said stations; and that his re- 
quests had been refused. In reply to the Commission’s inquiry as to the facts 
of said newscasts, the stations involved submitted descriptions thereof. While 
there is some dispute as to the time consumed by individual film clips, it ap- 
pears that the parties agree on the substance thereof. After careful considera- 
tion, the Commission on February 19, 1959, advised the stations involved of its 
interpretations in the matter. With two exceptions, the Commission, by unani- 
mous vote, held that the film clips constituted a Section 315 use entitling Lar 
Daly to equal opportunities. The same ruling followed a 4-3 vote on the two ex- 
ceptions consisting of Mayor Daley’s greeting of President Frondizi of Argentina 
at the Midway Airport in Chicago and Mayor Daley’s appeal for contributions in 
connection with the March of Dimes campaign. 

8. Descriptions of the film clips as submitted by the stations are as follows: 

(a) Station WBBM-TV newsman Hugh Hill’s interview with Timothy P. 
Sheehan, asking the question ‘‘Why did you choose to run?” Sound film, 1 minute 
30 seconds ; later cut to 55 seconds. On December 26 the Republican Cook County 
Central Committee approved Congressman Timothy P. Sheeban as the Republican 
candidate for Mayor of Chicago. Hugh Hill interviewed Sheehan, asking him 
why he chose to run. Sheehan answered (1) he believed in the necessity 
of maintaining a two-party system and (2) though the odds are insurmountable 
time may change things and the issues may beat Mayor Daley. When asked by 
Hill whether his recent loss in the Congressional race would make it more 
difficult to win, Sheehan observed that Abraham Lincoln, the great founder 
and torchbearer of the party, lost 12 elections and won only 2, so that Sheehan’s 
loss in the Congressional race doesn’t mean that he would continue to lose. 
Sheehan stated that one of the conditions be made in running for the office was 
that he be considered for a future higher office in the State if he makes a good 
race and a good showing. 

(b) Station WBBM-TV newsman Hugh Hill’s interview with Timothy P. Shee- 
han and Francis X. Connell, Chairman, Cook County Republican Central Com- 
mittee. Sound film, 1 minute 37 seconds. Hill remarked about Sheehan’s can- 
didacy and the fact that the Republican city committee confirmed the nomina- 
tion. He asked Frank X. Connell, Chairman of Cook County Republican Central 
Committee, why Sheehan was chosen. Connell stated that Sheehan has an out- 
standing record as a Congressman; is a capable man who has been successful 
in his business; is a ward committeeman in Chicago; is a married man with a 
large family; knows the problems of the city; knows politics and how to cam- 
paign; and knows that which is best for the people of the community. He 
thinks that the people, when they have seen his program, will find that he is 
an outstanding candidate and that they can vote for him with great confidence. 
When asked by Hill why he chose to run, Sheehan said that first, the Republican 
Party needs some fighting blood so that the people will be shown that the party 
is most interested in the people’s benefits; secondly, he considered it an honor 
and privilege to be the Republican candidate for Mayor of Chicago; and, thirdly, 
that as a candidate and with other Republicans, he can be of service to the people 
of Chicago. 

(c) “Filing political petitions in office of city clerk.” Silent film, 46 seconds, 
presented twice by Station WBBM-TV. Democratic and Republican candidates 
for nomination to citywide offices filed petitions in the office of the city clerk ; in- 
cludes candidates for mayor, city clerk, and city treasurer. The script is as fol- 
lows: “The Republican and Democratic candidates for city office filing their 
petitions today in the city clerk’s office * * *. And they appeared to be enjoying 
themselves. * * * Film sil neg. special chain (Stack was 8 feet 3 inches high). 
Republicans beat the Democrats in filing their petitions for 3 citywide posts 
before the Board of Election Commissioners today. Here the three GOP candi- 
dates enter the city clerk's office with the stacks of petitions * * * Joseph 
W. Miodusky, running for treasurer * * * Timothy P. Sheehan, candidate for 
mayor * * * and Craig Phelps, the candidate for city clerk. Here we see the 
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City Clerk checking the petitions, stamping the petitions. Later on, the Demo- 
cratic candidates roll in their tall stack of petitions * * * 8 feet 3 inches high. 
Mayor Daley tosses his hat atop the stack. Also shown are Sidney Deutsch, 
present City Treasurer, and the present City Clerk, John C. Marcin, looking up, 
The Mayor is also watching the stack with a smile.” 

(d) Mayor Richard J. Daley appeared on Station WGN-TV in a film telecast 
of the selection of the speaker for the Illinois House of Representatives, 39 
seconds.* 

(e) Mayor Richard J. Daley appeared on Station WGN-TV in a film telecast of 
the selection of the site for the Democratic National Convention. 30 seconds? 

(f) Station WNBQ-TV broadcast Mr. Sheehan’s acceptance of his candidacy; 
sound on film, 2 minutes and 55 seconds; it was shown twice in its entirety and 
once partially. Mr. Sheehan stated that it was a privilege and an honor to 
represent the Republican Party in the race for Mayor of Chicago; that regardless 
of the odds, a fight must be presented to maintain a two-party system in local, 
state, and federal governments; that without honest local elections which are in 
the public’s interests it would be impossible to maintain a national administra- 
tion which would look after the people’s interests ; that there will be many issues 
which Mayor Daley, “who has been nicknamed King Richard the First because 
of the control of the political City Hall machine,” will have to answer; that 
while an administration talks about the good things it does, frequently, the 
people of the administration don’t talk about their errors; that as Republican 
candidate he will not indulge in mud-slinging or brash or rash charges; that 
there will be documents and facts and figures presented on the issues so that 
the people can judge whether they are getting a good administration, whether 
their tax moneys are properly spent, and whether the city administration is 
serving the people or is building up a machine for its own benefit ; that it will be 
a hard fought campaign; that all of the Republican Ward Chairmen will join 
with him in presenting the facts to the people; that without a two-party system 
the people will suffer; and he wants to show the people the facts so that they 
can judge whether to continue the present administration in power. 

(g) Station WNBQ-TV broadcast Mayor Daley’s acceptance of his candidacy; 
a sound on film clip of 22 seconds; it was shown three times. Mayor Daley 
stated: “There is no greater honor in the world to me than to be the Mayor of 
the city in which I was born and have spent all my life. There is no greater 
goal than to make Chicago a better place in which to live. It is in this spirit 
that I accept the honor of being the Democratic Party candidate for Mayor.” 

(h) “Appeal for funds March of Dimes Polio Drive.” Silent film, 29 seconds, 
shown twice. The WBBM-TV film showed the annual kick-off of the ‘Mothers’ 
March on Polio-March of Dimes” campaign featuring Mrs. Richard J. Daley as 
chairman. The Mayor also issued a proclamation at the same time, in his 
official capacity as Chief Executive of the City of Chicago. It was filmed in 
Mayor Daley’s home. The script states: “One week from tonight * * * Janvu- 
ary 27 * * * some 55-thousand Chicago area mothers will conduct their Eighth 
Annual March of Dimes. No such event could be properly observed without an 
official proclamation. [Film.] And that proclamation was formally signed and 
issued today in the home of Mayor Daley at 3536 S. Lowe. Mrs. Daley pinned 
an official March of Dimes badge on the Mayor * * * and then one of the boys 
added another badge to hissoner’s other lapel. The Mothers’ March of Dimes 
this year will raise money to be used for research and treatment in polio * * * 
as in the past * * * plus research on arthritis and birth defects. The Mayor 
affixed his signature to the proclamation. The Mothers’ March of Dimes * * * 
one week from tomorrow night.” 

(i) “Greeting President Frondizi of Argentina, on arrival Midway Airport, 
Chicago.” A silent film insert: 1 minute 5 seconds. This WBBM-—TV newscast 
relates to the arrival of President Frondizi of Argentina at Chicago Midway 
Airport. Various scenes show Frondizi disembarking from the plane to be 
greeted by Mayor Daley and other dignitaries, as well as scenes of his departure 
by auto to destination at downtown hotel. After a statement as to the snow and 
visability, film was shown of the scene at the airport when the plane landed 
and taxied in the snowstorm. It was stated that in spite of the weather, there 
were a great many dignitaries standing about, stamping their feet and trying 
to keep the snow out of their eyes; that President and Mrs. Frondizi emerged 


*It is not clear whether Lar Daly asked for time equal to that afforded Mayor Daley on 
these film clips. 
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from the plane; that Mayor Daley and his wife were among the dignitaries 

ting the Argentinian President; that also in the greeting party were Brooks 
McCormick, vice president of International Harvester, A. Thomas Taylor, Chair- 
man of the Board of International Packers, and a number of military Officials ; 
that the cold weather made the welcoming ceremonies brief; that Mayor Daley 
had just about enough time to say “How do you do?” and then the visitors headed 
for their limousines; President and Mrs. Frondizi waved to the crowd and the 
ear, part of a 15 limousine caravan, headed for the Drake Hotel. According to 
OBS, Mayor Daley was shown on the film for a total of 21 seconds. 

There were additional film clips broadcast by WGN-TV and by WNBQ-TV 
which were communicated to the Commission but for which Lar Daly did not 
request equal opportunities. American Broadcasting Company, Inc., licensee 
of Station WBKB-TYV, denied having telecast an alleged four minute film clip 
of Mr. Sheehan at 6:10 PM on December 26, 1958, for which Mr. Daly requested 
equal time. 

4. From the foregoing it appears that if Station WBBM-TV had afforded Lar 
Daly time equal to that of his opponents on the film clips presented by it, Mr. 
Daly would have been entitled to about 6 minutes and 53 seconds of time. The 
time on WNBQ-TV amounted to something less than 9 minutes and 51 seconds. 
It also appears that upon proper request, he would have been entitled to about 
one minute over Station WGN-TV. Statio WBBM-TYV did not comply with the 
Commission’s interpretive telegram and did not afford equal opportunities to 
Lar Daly. Shortly before 5 PM on February 20, 1959, the day after receiving 
the Commission’s telegram, Station WBBM-TYV filed its petition for reconsidera- 
tion. It appears that Station WNBQ-TV complied with the Commission’s tele- 
gram and at a later date filed its petition for reconsideration. 

5. In its original and supplemental pleadings CBS asserts, in substance, that 
the film clips were shown as part of regularly scheduled news broadcasts and 
were handled by the station in routine fashion; that they were not designed 
to advance the cause of any candidate nor were they initiated directly or in- 
directly by a candidate; that the film clips were under the exclusive control 
of the station ; and that each was included in the particular news program in the 
bona fide exercise by the station of its news judgment. 

6. CBS further asserts, in substance, that the Commission’s interpretive tele- 
grams are inconsistent with the plain language of Section 315 of the Act and 
the intent of Congress; that unless the legislative history of section 315 compels 
a contrary conclusion, the phrase “to use” must be given its ordinary meaning; 
that said phrase is defined as “to convert to one’s service,” and “to avail oneself 
of’; that the user is the one who is doing the using and is the subject of the 
use; that the words “permit * * * to use” do not encompass a situation where 
a station, in broadcasting the face or voice of a candidate as part of a regular 
news program, selects the event to be covered in the exercise of its judgment 
as to what is newsworthy and controls every aspect of the broadcast of such 
program ; that in such situations, the station is not permitting the candidate to 
use its facilities, the candidate is being used by the station; that the ordinary 
meaning of the language “permit * * * to use” in section 315 must control here 
because the legislative history of that section does not indicate what Congress 
intended by the above language; that the legislative history does indicates that 
Congress was concerned with political speeches and that the purpose in enacting 
section 315 and its progenitor, section 18 of the Radio Act of 1927, was to assure 
equality of treatment in the use of stations by candidates for political speeches 
and to preclude stations from exercising censorship powers over such speeches; 
and that it reveals no suggestion that Congress intended bona fide newscasts to 
be treated as “section 315 uses.” 

7. CBS further asserts that the Daly ruling would thwart the basic purpose 
of Congress—equality of treatment in political speeches—for it would require 
unequal rather than equal opportunities; that certain of the film clips were 
unrelated to the election and others were of newsworthy events and not con- 
trolled by the candidates; that if Lar Daly received “equal opportunities” he 
could have made a political speech espousing his candidacy if he saw fit; that 
thus, Mayor Daley and Congressman Sheehan through no action of their own 





*Station WNBQ-TV (NBC) broadcast twice a silent film clip 45 seconds in length show- 
ing Mayor Daley and President Frondizi at Chicago’s City Hall. Lar Daly did not request 
opportunities equal to those afforded Mayor Daley in this instance. Station WGN-TV 
ore a nine-second Daley-Frondizi film clip for which it states Lar Daly did not ask 
equal time. 
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would have been guaranteed unequal opportunities—a matter which Congresg 
sought to guard against in enacting section 315; that where a candidate has 
no control over his appearance on the air which is usually the case with bong 
fide newscasts, it cannot be assumed that his appearance on the air will advance 
his candidacy; that under the Daly ruling, a news film showing a candidate 
under adverse situations is a “section 315 use” entitling the candidate's opponent 
to “equal time” to make a political speech; and that such interpretation follows 
if section 315 applies to every situation where a candidate is seen on television 

8. CBS further asserts that the Commission’s interpretive telegrams are in 
consistent with the Commission’s prior rulings and particularly inconsistent with 
the Blondy case;° that each of the film clips meets the requirements set forth 
in that case and that the station relied on the ruling in presenting the film clips; 
that section 315 must be read in the light of section 326 of the act; that the leg 
islative history indicates that to the extent that there may be any conflict between 
sections 315 and 326, section 326 was intended to govern; that when said see- 
tions are read together, it must be concluded that Congress did not intend see- 
tion 315 to operate as a limitation on the exercise by a station of its bona fide 
news judgment; that to interpret section 315 otherwise would be interference 
with the right of free speech; that if section 315 applies to news film, the con- 
sequences under the Port Huron case* would be that the station could not edit 
its own news; that just as a station must permit a candidate who is makin 
a political speech under section 315 to broadcast the entire speech without dele- 
tion so also a station could not cover a political event as news unless it broad- 
casts the entire event; and that it must be concluded that it was never intended 
by Congress to have such application. 

9. CBS further asserts that a station may either not present voices or faces 
of candidates during news programs, regardless of the importance of the news 
events, or it may do so and be required to give “equal time” on regular news- 
casts to all other candidates for the same office to use as they wish; that if the 
Daly ruling is not reversed, it will certainly be urged that “equal opportunities” 
under section 315 require appearances on news programs for the Commission 
must anticipate the contention that no other program would be comparable to a 
news program by virtue of its audience appeal and other characteristics; that 
in most instances, the only practicable way that a station’s facilities could be 
made available at comparable times, without requiring the slicing of other reg- 
ularly scheduled programs, would be on news programs; that continuity of 
other types of regularly scheduled programs at such times would normally pre- 
clude their interruption as would also prior contractual obligations; that, to 
the extent that pre-emption of time on programs other than newscasts would be 
feasible in terms of program continuity and “equal opportunities,” such pre- 
emption would result in loss of revenue for the segments involved; that as a 
consequence, broadcasters would be discouraged from presenting full and effee- 
tive coverage of political campaigns and of newsworthy events involving per- 
sons who happened to be in office; that stations would either have to cease car- 
rying the faces and voices of the candidates on their news programs, or the re- 
mainder of their news programs would have to be devoted to the presentation 
of candidates appearing under section 315 to make political appearances not 
considered newsworthy by the station; and that the effect would be to deprive 
the public of radio and television as a means of reporting the news of political 
campaigns. 

10. CBS further asserts that radio and television, like newspapers, are included 
in the “press” whose freedom is guaranteed by the first amendment ; that freedom 
of speech or of the press need not be prohibited or punished for there to be an 
abridgment of the first amendment; that it is sufficient to show that the effect 
of a governmental action would be to diminish, discourage, or inhibit freedom of 
speech or of press and that there is no overwhelming justification in the public 
interest ; that extension of section 315 to bona fide newscasts involving political 
candidates would discourage stations from using radio and television freely to 
broadcast news, especially news of political campaigns; that such an extension 
would inhibit broadcasters from exercising their judgment in the field of news- 
easting; that the broadcaster would have to choose between excluding news- 
worthy events involving candidates from his news broadcasts or including such 
events only if he treated them as “section 315 uses” and gave “equal opportunities” 
to other candidates to use the station as they choose regardless of the newworthi- 
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ness of what they had to say; that restraints on the first amendment freedoms 
can be sustained only where it can be shown that they are necesary to accomplish 
a legislative purpose ; that the question here is whether the posibility of unfair 
treatment warrants an abridgment of freedom of speech ; that if section 315 is 
construed as applying to appearances of candidates on news broadcasts, any 
proper legislative interest becomes remote while the invasion of the broadcaster’s 
freedom to determine, in good faith, what is newsworthy and how to handle such 
news becomes of overwhelming importance ; that such an extension of section 315 
goes beyond the point where any reasonable justification can be found; and that 
the discrimination as between candidates resulting from unequal treatment among 
candidates would violates the fifth amendment to the Constitution. 

11. In its petition, NBC sets forth substantially the points advanced by CBS. 
Additionally, NBC asserts, in substance, that in 1956 it did not receive one request 
for equal time based on news coverage from any candidate for the Presidency ; 
that this fact alone indicates the general belief by the candidates themselves that 
section 315 does not apply to such situations; that when H.R. 9971 was in the 
process of passage through Congress, there was introduced in the Senate a sec- 
tion section 4) from which evolved section 18 of the Radio Act of 1927 and then 
the present section 315; that it can be seen from this antecedent of the present 
section 315, the reference to “use” was to instances where valuable consideration 
was paid or promised the broadcaster by the “user” to permit the station to allow 
itself to be used by the payor or as the payor may have wished; that the sponsor 
or candidate was expected to have full control over the material to be broadcast; 
that Senator Dill stated on the Senate floor what was intended by section 4 of 
the then Senate version; and that in his example, he indicated that active par- 
ticipation by the candidate is necessary before he would be deemed to have “used” 
the station. 

12. NBC further asserts that section 315 was not intended to govern all aspects 
of political elections, and has already been interpreted as not applying to several 
important areas of political broadcast presentation; that there is no overriding 
policy reason why the Commission must require that equal time be given by 
reason of presentations by broadcast stations on film in which a candidate is 
seen or heard, where the station’s presentation is not a “use” by the candidate 
of the station’s facilities within the meaning of section 315; and that the Com- 
mission in holding that certain political broadcasts are not covered by section 315, 
has itself previously stated that it has not thereby created a vacuum in which 
partisan broadcasters should arbitrarily favor a particular candidate. 

13, The document filed by Westinghouse has been treated as a brief. The 
points made therein are substantially the same as those set forth by CBS and 
NBC. Westinghouse contends, in addition to those matters pointed out by CBS 
and NBC, that it is of the opinion that it was the intent of Congress in enacting 
section 18 of the Radio Act of 1927 to refer to those cases when the “candidate 
had been invited to speak to his constituency by radio” and that it was “re- 
ported experiences during the last campaign” which the Committee had in mind 
when it suggested the language of said section 18. Westinghouse quotes the 
statement of Senator Howell made in the congressional debates relating to the 
adoption of said section (68 Congressional Record 4152) and asserts that Con- 
gress did not say in enacting said section what the Commission has claimed is in 
the act in its interpretive telegrams; that the Commission essentially amended 
the act to add “or if any licensee uses the station for or against any candidate 
he shall use the station equally for or against all other such candidates for 
that office’; that Congress through re-enacting section 18 of the Radio Act of 
1927 as section 315 of the Communications Act of 1934 and the re-enactment 
thereof of the 1952 amendments and through its repeated refusals to change 
the section has demonstrated its approval of, and acquiescence with, the Com- 
mission’s interpretations of the section and the practices of the industry; and 
that, accordingly, Congress has at all times clearly and expressly limited the 
language of section 315 to those cases where the “candidate is permitted to use” 
the station. 

14. In his memorandum, the Attorney General sets forth many of the argu: 
ments advanced by the petitioners and alleges, in substance, that at issue was 
a TV station’s routine news coverage of such events as (1) Mayor Daley greet- 
ing President Frondizi, (2) Mayor Daley opening the March of Dimes Drive, and 
(8) the filing of the nominating petitions for mayor by the regular major party 
eandidates (nowhere in the memorandum does the Attorney General make ref- 
erence to the other film clips involved in the controversy); that he does not 
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support the holding that every time a candidate is shown on a regular news 
program, at the station’s sole initiative, such showing constitutes a “use” by 
him since such holding might bar all direct news coverage of important cam- 
paign developments; that fair yet comprehensive news coverage can best be 
assured not by applying section 315 but by applying the “public interest” stand- 
ard which requires fair presentation of public issues; that section 315 does not 
state that any showing of a candidate on a radio or TV program entitles his 
opponents to “equal opportunities” to use the station’s facilities ; that instead it 
provides that “if any licensee shall permit any person * * * to use a broadcast- 
ing station” it shall afford “equal opportunities” to other candidates “in the 
use of such broadcasting station”; and that this language is directed to “use” 
by candidates of particular station facilities as part of their political campaign 
activities—not the station’s reporting, as part of its news coverage, significant 
news events or campaign developments. 

15. The Attorney General further contends that section 315 speaks only of 
“the personal use of broadcasting facilities by the candidates themselves”; 
that the use referred to is the broadcasting of speeches to the voting public; 
that this view is confirmed by the legislative history of section 315; that while 
Congress intended to give the Commission the task of determining what pro- 
gram appearances by candidates constituted “uses” of station facilities, it was 
not intended that section 315 apply to route news coverage of political campaigns: 
that during the 32 year period prior to the Lar Daly case, the Commission never 
so construed this provision; that in 1957 the Commission unanimously adopted 
a construction of section 315 in the Blondy case which squarely conflicts with 
its ruling here; that the present case seems indistinguishable from Blondy; 
that the Commission’s decision there was correct and should be followed here; 
that characterization of a visual or aural appearance of a candidate as a “use” 
of a station’s facilities, despite the lack of control of the candidate over the 
particular appearance, could result in great unfairness among candidates— 
for example, if the station carried a newsreel shot of a candidate under adverse 
conditions his opponents nonetheless would be entitled to equal time to use the 
station to enhance their own candidacy; that the Commission’s determination 
would harm the public interest by curtailing news coverage of campaign events: 
and that the elimination of such visual programming seems at war with the 
Commission’s stated view that “the Commission firmly believes that it is in 
the public interest for broadcast stations to provide the widest possible coverage 
of election campaigns.” 

16. The Attorney General further states that his position does not mean that 
a station could, in its news coverage, favor one candidate over another; that 
on the contrary, every station remains under the statutory obligation to serve 
the public interest; that this broad standard requires balanced and fair news 
coverage of political campaign events; that in any event, the Communications 
Act properly construed imposes this general fairness obligation which the 
Commission has a duty of applying on the basis of common sense and fairness; 
and that this obligation ensures fairness with respect to broadcasts by spokes- 
men for candidates as contrasted with candidates themselves. 

17. As indicated above, Lar Daly replied to the pleadings of CBS, NBC and 
Westinghouse. With reference to CBS, Daly, in addition, requests that the 
Commission strike CBS as a party and dismiss any and all petitions, motions 
and pleadings on file with the Commission. Lar Daly asserts that CBS does 
not come before the Commission with “clean hands” since it refused to comply 
with the Commission’s ruling of February 19 after its representative had prom- 
ised Daly and his attorney that it would abide by the Commission’s decision 
in the matter; that as a result of CBS’s bad faith, he did not obtain equal time 
to reply to his primary opponents and that Station WBBM-TV should have 
afforded him equal time and then requested reconsideration of the Commis- 
sion’s ruling. 

18. In Mr. Daly’s answers to the foregoing petitions, he asserts, in substance, 
that the Commission in carrying out the intent of Congress has expressly for- 
bidden licensees to employ “subjective determination” in respect to their evalua- 
tion of the political beliefs and chances of success in elections of “legally 
qualified candidates”; that the right of stations to show a candidate on a TV 
newscast if, in their opinion, he is deemed newsworthy and not to show said 
candidate’s opponents if, in their opinion, they are not deemed newsworthy, 
is “subjective determination”; that if, for any reason, the owner, manager, or 
news editor of a station disliked a particular candidate for some political policy 
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he advocates, that candidate could always be the victim of never being con- 
sidered newsworthy by the station; that the probabilities of discrimination, 
assuming stations possessed the power of “subjective determination” to decide 
a candidate’s newsworthiness, are subject to recurrence in present day actuality 
because of the exigencies of politics in relation to the owners and operators of 
Tv and radio stations; that with respect to the contention of the petitioners 
that in none of the incidents involved in the newscasts did either of the other 
candidates for mayor originate the “use” of the station, in the realm of logic 
such a contention is not tenable; that the televising of Mr. Daly’s opponents in 
the primary was an “effect”; and that the “cause” which produced the “effect” 
in all the newscasts was the mental process of each of his opponents in deciding 
to become a candidate. 

19. With reference to the assertions of Mr. Daly concerning “subjective deter- 
mination” by the broadcaster on news items, CBS asserts that it is arguing for 
the right of the broadcaster to make a bona fide exercise of judgment as to 
news values; that if a broadcaster engaged in a constant pattern of discrimina- 
tion among candidates, a question of fact would be presented as to the bona 
fide nature of his action which the Commission could determine; and that if 
the broadcaster did not act in good faith there would be available such remedies 
as exist in the case of any violation of section 315. 

90. On May 14, 1959, Lar Daly also filed with the Commission a “Motion to 
Disqualify a Commissioner from Participation in Matter.” It is alleged in the 
motion that Chairman Doerfer had been quoted as having said, on March 17, 
1959, that he favors the abolition of said section 315. Mr. Daly inquires 
whether, in light of said expressed view, the Chairman “could expect to be 
influenced” by any allegations of Mr. Daly in his responses to the stations’ 
pleadings. For these reasons, Mr. Daly asks that Chairman Doerfer disqualify 
himself. The Commission has considered the statements of Mr. Daly and finds 
no merit in his contention. The general expression of views by an individual 
Commissioner concerning a provision of the Communications Act does not con- 
stitute bias or prejudice so as to disqualify him from participating in a deter- 
mination of issues raised in a petition involving said provision. U.S. v. Morgan, 
313 U.S. 409, 420 (1941) ; F.T.C. v. Cement Institute, 333 U.S. 683, 700 (1948). 

21. In the Attorney General’s request for leave to file a memorandum, he refers 
to the pleadings then on file and states that 

“In view of the significant impact of the Commission’s ruling upon the broad- 

east of radio and television news relating to election campaigns, and its serious 
effect upon the ability of the Nation’s voters to the fullest possible information 
about candidates for public office, we believe that the Commission, in considering 
the several petitions for reconsideration of its February 19, 1959, ruling, should 
have before it the view of the United States on the questions presented * * * 
[sic] 
Mr. Daly’s motion to strike the foregoing pleading argues that the subject matter 
in its present status is of no concern to the Attorney General, or the executive 
branch of the Government; that so long as Section 315(a) of the Act is in force 
it is the law, must be obeyed by the licensees of the Commission, and only after 
compliance with the section may the licensees petition for rehearing and recon- 
sideration on the merits; that if the Attorney General has any right to intervene 
in this matter, he can do so in defense of, not in opposition to, the Commission’s 
ruling; and that the entrance of the Attorney General into this matter may be 
prejudicial to Daly’s position. 

22. We have considered carefully the reasons of the Attorney General for re- 
questing leave to file his memorandum and of Mr. Daly to strike said pleading. 
In matters of serious import to the broadcast industry and to the public, the 
Commission is always desirous of having the views of persons interested therein. 
Consonant with that view, we permitted Westinghouse to file a brief in this mat- 
ter. Previously, Mr. Daly had informed the Commission that he had no objection 
to the filing of a pleading by Westinghouse. In view of all of the circumstances, 
and in the absence of any persuasiveness in the arguments of Mr. Daly, we have 
granted the request of the Attorney General to file his memorandum herein and 
have given consideration to the views there set forth. Accordingly, we deny Mr. 
Daly’s motion to strike said pleadings. 

23. The importance of the role of television in political campaigning must be 
acknowledged. It is generally recognized that television can be a very valuable 
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asset to a candidate and that the potential audience which a candidate may now 
reach is, because of television, far in excess of what it has been in the past. We 
believe that television has become an integral part of political campaigns ang 
that with newspapers it is the most universal source of information for voterg 
about the candidates. The candidate has several roles in which he may appear 
on television. The most obvious appearance is as a candidate campaigning for 
office. Of no less importance is the candidate’s appearance as a public servant, ag 
an ineumbent office holder, Or as a private citizen in a nonpolitical role. It 
of course, in these latter roles that questions are raised about the applicability of 
Section 315 of the Act. While not always indispensable to political success, for 
some purposes television may enjoy a unique superiority in selling a candidate to 
the public in that it may create an impression of immediacy and intimate pres 
ence, it shows the candidate in action, and it affords a potential for reaching wide 
audiences. 

24. It is also recognized, we believe, that no matter what the character of the 
telecast, any appearance thereon tends to give a candidate the advantage of ap. 
pearing before the voting public in an interesting format. As put by one net. 
work, “* * * , the fact that the public will be able to see the candidate in action 
expressing his views, even on a nonpolitical subject, provides a good opportunity 
for the public to become acquainted with him.” 7 

With reference to the fact that straight news coverage of a candidate can 
redound to a candidate’s benefit, Richard A. Salant, CBS vice president, re 
cently wrote: 

“But in any even, paid political broadcasts and political coverage is only one 
facet of the broadcaster’s role during campaign periods. Coverage at no cost 
to the candidates or parties or their supporters bulked large in the broadcasting 
logs of the CBS radio and television networks, as did for all networks. Such 
free coverage takes three forms: (1) straight news coverage in regular news 
programs; (2) time for set ‘political speeches by the candidates; and (3) 
regular or special series of discussion, debate, or press interview programs, 
These three types of free coverage were provided in significant amounts in 
1956.” [Mr. Salant’s emphasis.] * 

25. Finally, mention may be made of a recent (March 1959) release of a 
study by the research department of an advertising firm,’ conducted to deter- 
mine the personal impression a voter gets of candidates by seeing them on tele 
vision. The specific context of recall most frequently mentioned with respect to 
the Republican and Democratic candidates in 1958 New York gubernatorial 
race shows that after the categories of “speeches,” “making speeches,” and 
“political talks,” the category of “news coverage or news reports” was the next 
most important category recalled with respect to the Republican candidate, 
while with the Democratic candidate this category of recall tied with “spot” 
announcement for the third most frequent response. Sig Mickelson, vice presi- 
dent of CBS, and general manager of CBS News, had this to say concerning 
said study: 

“An opinion poll found that television ranked virtually even with newspapers 
as the most important source of information in helping voters to make their 
choice. Of those questioned, 40 percent listed newspapers as the most important 
source, and 38 percent listed television. No other source rated over 10 percent.” 

26. Section 315 of the act provides as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally quali- 
fied candidate for any public office to use a broadcasting station, he shall 
afford equal opportunities to all other such candidates for that office in the 
use of such broadcasting station: Provided, That such licensee shall have no 
power of censorship over the material broadcast under the provisions of this 
section. No obligation is hereby imposed upon any licensee to allow the use 
of its station by any such candidate. 

“(b) The charges made for the use of any broadcasting station for any of 
the purposes set forth in this section shall not exceed the charges made for 
comparable use of such station for other purposes. 

““(c) The Commission shall prescribe appropriate rules and regulations to 
carry out the provisions of this section.” 

27. It was anticipated that the Commission would adopt rules and regula- 
tions to implement section 315, formerly section 18 of the Radio Act of 1927. 


7 Comments of ABC on H.R. 6810 (par. 44, infra). 


®8 Public Policy 341, “Political Campaigns and the Broadcaster.” 
® Cunningham and Walsh, Inc, 
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In addition to the provision in the act itself, there is further reference thereto 
in the Senate discussion on section 18 (67 Congressional Record 12503). This 
Commission has enacted rules and regulations with respect to political broad- 
easts coming within the provisions of section 315. These are set forth in 
sections 3.120 (AM), 3.290 (FM), 3.590 (noncommercial educational FM), and 
9.657 (TV), respectively, and are identical except for the elimination of any 
discussion of charges in 3.590 relating to noncommercial educational FM sta- 
tious. These rules relate to the definition of a “legally qualified candidate,” 
general requirements of stations with reference to political broadcasts, rates 
and practices of stations, and the maintenance and inspection of records. Sec- 
tions 3.119(b), 2,289(b), and 3.654(b), which use identical language, relate 
to the announcements required as to the sponsorship of political or controversial 
programs. 

98, Over the years the Commission has published its determinations with 
fespect to the application and interpretation of the act and the rules and regu- 
lations. The Commission had also made reference to its more important in- 
terpretations in its annual reports to the Congress of the United States. The 
filing of such reports is required by section 4(k) of the act. On September 8, 
1954, the Commission issued a pamphlet, “Use of Broadcast Facilities by Candi- 
dates for Public Office,” setting forth the law, rules, and interpretations (19 
F.R. 5894-5896; FCC 21st Annual Report (1955), p. 108). This codification 
of its interpretations was brought up to date on October 1, 1958, in the 
pamphlet, “Use of Broadcast Facilities by Candidates for Public Office (Re- 
vised)” (23 F.R. 7817-7821). 

29. In some instances in the past, the Commission had equated “use” with 
“sppearance” by a candidate. We have held that the use of a broadcast facility 
entails the personal appearance of the candidate, and not another appearing for 
him (Q. and A.,1).° Referring to an instance when a candidate appeared on a 
variety program for a very brief bow or statement, the Commission stated that 
“All appearances of a candidate, no matter how brief or perfunctory, are a 
‘use’ of a station’s facilities within section 315.” (Q. and A., 6.) The Com- 
tiission has held that section 315 contains no exception with respect to broad- 
casts by legally qualified candidates carried “in the public service” or as a 
“public service’; and a candidate’s speech in connection with a ceremonial 
activity or other public service is a 315 “use” (Q. and A., 7) ; and it is immaterial 
whether or not the candidate used the time to discuss matters related to his 
eandidacy (Q. and A., 4,46). It has been held that the appearances of a station 
owner, or a station advertiser, or a person regularly employed as a station 
announcer, after they qualified as candidates for public office, are a “use” 
(Q. and A., 11). Appearances on a debate format, a press conference format 
or a forum type program constitutes a “use” (Q. and A., 8). A weekly report 
of a Congressman to his constituents after he becomes a candidate for reelection 
has also been held to be a “use” (Q. and A.,5). ThetCommission has stated that 
any appearance, even in the capacity of Director of Civil Defense or chairinan 
of a Red Cross drive, is a use if the appearance is by a legally qualified candidate. 
Where a person becomes a legally qualified candidate upon nomination, the 
acceptance speech at the time of nomination constitutes a “use” (Q. and A., 9). 

30. There are many definitions of the word “use.” Use, of course, generally 
means usefulness, utility, advantage, or productive of benefit. In the broadcast 
field, “use” has taken on a secondary meaning. To permit a candidate to use 
a broadcast facility appears to mean, in light of radio and television, to permit 
an advantage to the candidate or inure to the benefit of the candidate. This 
meaning appears to be the meaning which Congress had in mind in enacting 
section 315. Congress there trusted that broadcast facilities would not be 
used so as to inure to the benefit of one candidate and to the disadvantage of 
another candidate or candidates. As the Commission has employed the word, 
it seems clear that the word “use” is synonymous with “appearance” and that 
the word “appearance” is essentially the same as the word “exposure.” These 
Words seem to import a meaning of showing publicly or offering to the public 
view or ear. In the instance of television, it seems apparent that it is the 
“exposure” itself which constitutes the use of the facilities without regard to 
format of the use. We helieve that it was the intent of Congress to balance 
insofar as it could the advantages and the equities which flow from exposure 
on the broadcast medium. 


_— CU 


%” References are to the Commission’s Public Notice of October 1, 1958, “Use of Broadcast 
Facilities by Candidates for Public Office (Revised),” supra. 
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$1. It is evident, from its wording that section 315 contains no exceptions to 
its requirements. By the plain wording of the statute, if a licensee elects to permit 
one candidate for public office to use its station facilities, it assumes the duty of 
affording equal oportunities to “all other such candidates for that office.” [Em- 
phasis supplied.] Therefore, the principal question to be determined here ig 
whether, considering the unconditional language of section 315, petitioners have 
discretion to avoid the terms, intent, and purpose of the statute by contending 
that their showing of a candidate in a film clip on a newscast not initiated or 
controlled by the candidate, cannot legitimately be considered a use of the 
broadeast station by the candidate.“ Given the unequivocal language of section 
315, petitioners have the burden of establishing not only that Congress intended 
that certain classes of uses should be excepted from the statute, but also, that 
such exceptions are not at variance with the fundamental objective of the statute 
and the intent of Congress. 

32. With this in mind, we turn to the legisaltive history of section 18 of the 
Radio Act of 1927, which, upon enactment of the Communications Act of 1934, 
was carried forward in substantially unaltered form in section 315. The plead- 
ings and briefs before the Commission contain occasional references to the legis- 
lative history of section 18 of the Radio Act of 1927, section 315, and to other 
congressional proceedings. These references have been submited to suport peti- 
tioners’ interpretation of section 315. We are of the view that pertinent portions 
of said legislative history and proceedings have been omitted and, therefore, 
we shall proceed to a review thereof on a more comprehensive basis. 

33. Some thinking on the part of certain legislators with respect to station 
control of political broadcast material is reflected in the statement by Chairman 
Watson during hearings before the Senate Committee on Interstate Commerce, 
Chairman Watson’s statement, which occurred in a context of the committee’s 
attempting to determine whether Zenith had abused its status as a licensee, is as 
follows (hearings on 8S. 1 and S. 1754, 69th Cong., p. 258) : 

“The CHAIRMAN. We are simply endeavoring to frame legislation here that 
will operate to prevent monopoly and abuse of the broadcasting privilege.” 

“Mr. McDona.p. An election, Senator, is really the only place where I can 
see that any danger of a monopoly can exist through one organization controlling 
multiplicity of stations. 

“Senator Diii. It might control the nature of the speeches and educational 
material sent out. 

“Mr. Herriorr. Propaganda of all kinds. 

“The CHAIRMAN. Certainly. I assume, of course, that if a conservative owned 
a broadcasting station he would not permit a lot of socialistic speeches to be 
seattered through the country; I would not if I owned one. And it would also 
operate the other way around. For example, if a Socialist owned a station he 
probably would not permit me to make a standpat Republican speech from it. 
You see, you cannot entirely divorce the human element from the equation. 

“Mr. Herriorr. No, there is always that element.” 

34. As shown by the Senate debates on H.R. 9971, 69th Congress, section 18 
of the Radio Act of 1927 (carried forward later as sec. 315 of the Communica- 
tions Act), had its inception in an amendment to H.R. 9971, proposed by Senator 
Dill. Prior to this amendment, the language of H.R. 9971 (sec. 4) read in perti- 
nent part as follows: 

“Sec. 4. * * * If any licensee shall permit a broadcasting station to be used 
as aforesaid, or by a candidate or candidates for any public office, or for the dis- 
cussion of any question affecting the public, he shall make no discrimination as 
to the use of such broadcasting station, and with respect to said matters the 
licensee shall be deemed a common carrier in interstate commerce: Provided, 
That such licensee shall have no power to censor the material broadcast.” 

This earlier proposal to treat broadcasters as common carriers when they 
were dealing with political broadcasts or controversial public issues had, in Sen- 
ator Dill’s words “* * * caused more objection to the bill than probably all the 
other provisions combined” (67 Congressional Record 12358). It was to elimi- 
nate the common carrier provision and apparently at the same time to limit the 
freedom of licensees with respect to political broadcasts that Senator Dill pro- 
posed his amendment. Senator Dill’s amendment struck from H.R. 9971 the 


“It should be noted that nowhere do any of the petitioners deny that had such appear- 
ance been. directly initiated by the candidate, it would come within sec. 315. Therefore, 
the area of disagreement centers about the issue of whether candidates’ appearances on 
a newscast, not initiated by them, constitute a use. 
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above-quoted language from section 4 and substituted in lieu thereof the follow- 
ing (67 Congressional Record 12501-2) : ; ' 

“* * * If any licensee shall permit a broadcasting station to be used by a 
candidate or candidates for any public office, he shall afford equal opportunities 
to all candidates for such office in the use of such broadcasting station: Provided, 
That such licensee shall have no power to censor the material broadcast under 
the provisions of this paragraph and shall not be liable to criminal or civil 
action by reason of any uncensored utterances thus broadcast.” 

Immediately upon introduction of Senator Dill’s amendment, controversy 
ensued on the Senate floor regarding what its intent and possible effect might 
be. Beginning at the point immediately after the Chief Clerk’s reading of 
Senator Dill’s amendment, that debate is as follows (67 Congressional Record 

2502) : 

, “Mr. Warson. The Senator thereby strikes out the provision that the licensee 
shall be deemed to be a common carrier? 

“Mr. Dict. Yes. That was put in, as the Senator will remember, after con- 
siderable discussion, and there has been a rather general agreement among the 
members of the committee that it was an unwise phrase to use because of 
what would result to the broadcasting stations in the present state of devel- 
opment.” 

35. A colloquy between Senators Dill, Watson, and Cummins then occurred, 
centering about the question of what (if anything) Senator Dill’s amendment 
did to the earlier proposal to treat radio licensees as common carriers in the 
handling of controversial public issues. Senator Cummins persisted in his 
view that to declare that a broadcasting station must accept without discrimina- 
tion the service that is asked of it, is to make it a common carrier. Concluding 
his contention, Senator Cummins stated (67 Congressional Record 12502 [empha- 
sis added] ) : 

“* * * The amendment which is now proposed is one, in my judgment, of 
pure form and will lead to some misinterpretation and misunderstanding, for 
whenever we say that the service must be rendered without discrimination we 
have made that agency a common carrier. 

“Mr. Ditut. There is the difference that under the common carrier provision 
a radio station is compelled to take any kind of broadcasting that anybody wants 
to offer, which would mean that it would take anybody who came in order of 
the person presenting himself and would be compelled to broadcast for an 
hour’s time speeches of any kind they wanted to broadcast. This provision 
simply says that if a radio station permits one candidate for a public office 
to address the listener it must allow all candidates for that public office to do so, 
and to that extent there must be no discrimination * * *. 

“Mr. CUMMINS. I think there is something in the statement of the Senator 
from Washington that the broadcasting station is made a common carrier as to 
all condidates for office. 

“Mr. Dit. If it permits one candidate—but it need not permit any candidate. 
In other words, a station may refuse to allow any candidate to broadcast; but 
if it allows one candidate for governor to broadcast, then all candidates for 
governor must have an equal right; but it is not required to allow any candidate 
to broadcast. 

“Mr. CUMMINS. I think there is that distinction. 

“Mr. Ditt. It can regulate, but it can not discriminate under this pro- 
vision. * * * 

“Mr. CUMMINS. Of course, the Senator understands that the effect of the 
amendment now ofjered is to deny to all candidates the use of the broadcasting 
station. 

“Mr. Ditu. Unless it permits one candidate to use it. 

“Mr. CUMMINS. But the Senator knows that if it permits one there will be 
enough others to insist upon the use of the service te take up all the time of 
the broadcasting stations. 

“Mr. Ditt. I will say to the Senator that at present they are not required 
to allow anybody to speak over the radio. Under the House bill they can allow 
one man to speak and forbid everybody else to speak. I felt that was not the 
proper thing. If a station permitted a candidate for Congress to broadcast, 
then other candidates for Congress should have an equal right. 

“Mr. CUMMINS. My own view of it is that this must become a common car- 
rier service. I think that all the rules we apply to common carriers must finally 
apply to this particular agency. I am not going to develop that though, because 
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it would delay the consideration of the bill; but it is obvious to me that if we 
are going to allow it to be used for political purposes at all, it will become q 
commer carrier as to political service, and the Senator is simply providing q 
situation in which broadcasting will be denied to political candidates. 

“Mr. Diu. It is now if the broadcasters see fit to deny it. J think it would 
be better to deny it altogether than to allow the candidate of one party to broad- 
cast and the candidate of the other party not to be able to secure the same 
right. 

“Mr. MAYFIELD. Mr. President, will the Senator yield? 

“Mr. DILL. Certainly. 

“Mr. MAYFIELD. If the Senator’s amendment is adopted and becomes the law 
and a lecturer desired to deliver a lecture on bolshevism or communism, he 
would be entitled to do so. 

“Mr. DILL. He would not. 

“Mr. MAYFIELD. 1 disagree with the Senator. 

“Mr. Dit. The amendment only provides for candidates for political offices, 
If a candidate wanted to speak on that subject as to his candidacy, then he 
could deliver such a speech.” 

36. Following the portion previously quoted, a short discussion between Sena. 
tors Gratton and Dill took place on whether a provision should be added to 
Senator Dill’s amendment to treat licensees as common carriers when it came to 
broadcasts by political candidates. Senator Fess asked a question, the response 
to which bears on the question whether Congress intended that “nonpolitical 
appearances” by a candidate were intended to come within section 18. Senator 
Fess’ question, together with Senator Dill’s reply, are as follows (67 Congres- 
sional Record 12503) : 

“Mr. Fess. Mr. President, before we dispose of this matter I should like to 
have the attention of the Senator from Washington, as I have not previously read 
the amendment. It would appear to me from the first part of the paragraph, 
beginning with line 5, the amendment would mean this, although I am sure the 
Senator does not intend to write this meaning into the amendment; that an 
individual being a candidate for an office, Senator of the United States, for 
exalpie, might be invited to speak somewhere on the occasion of some great 
celebration where what he was going to say would be broadcasted. He would 
not talk on the subject of politics at all, he might be talking on something 
entirely free from his interests, but in the interests of the community at large. 
I read in this amendment that he could not accept the invitation to speak over 
the radio unless the candidate who might be running against him in the same 
election should be invited likewise to speak. I know the Senator from Washing- 
ton does not mean so to provide. 

“Mr. Diu. Mr. President, I recognize that the construction stated by the Sen- 
ator from Ohio might be put upon the amendment; but, if the Senator will 
examine the amendment, he will find that following this provision is the state- 
ment that the Commission shall make rules and regulations to carry out the 
provision. It seemed to me to be better to allow the Commission to make rules 
and regulations governing such questions as the Senator has raised rather than 
to attempt to go into the matter in the bill.” 

37. Following the Fess-Dill colloquy, there was a short discussion on Con- 
gress power to immunize licensees from damages for defamation. Senator 
Howell then made the following observations on the desirability of treating all 
controversial public issues on parity (67 Congressional Record 12503-4—em- 
phasis added) : 

“Mr. Howe yu. Mr. President, radio affords such a unique facility of publicity 
that one has to think very carefully lest he go astray, thinking of newspapers 
and reusoning by analogy. This vehicle for publicity is entirely different from 
any other with which we are familiar. We have tens of thousands of news- 
papers, magazines, and other publications, but there is now from necessity, and 
will be hereafter, only a limited number of radio stations. * * * 

* * od * * * © 


“We are all familiar with the results of propaganda, its dangers and its 
advantages, and the question which we are called upon to settle now is how the 
public may enjoy the advantages of broadcasting and avoid the dangers that 
may result therefrom. It must be recognized that, so far as principles and 
policies are concerned, they are major in political life; candidates are merely 
subsidiary. We recognized that fact when this bill was fomulated, and pro- 
vided that if a radio station allowed the discussion of a public question it must 


a eel dee eel i” a ns ot mm rre2a: 


nea 
ng @ 


ould 
oad. 
ame 


law 
, he 


ices, 
| he 


na- 
| to 
e to 
nse 
ical 
tor 
res- 


to 
ad 
ph, 
the 


for 
pat 
uid 
ing 
ge. 
fer 
me 


n- 
ill 
te- 
he 


an 
or 
ll 


n- 


ty 
rs 


s- 
ul 


ie 
it 


it 


POLITICAL BROADCASTS—-EQUAL TIME 37 


afford, if requested, an opportunity to present the other side. [Senator Howell 
then discussed the original provision of H.R. 9971, 69th Cong., which would 
nave treated radio licensees as common carriers in the broadcasting of political 
speeches or public questions. ] 


“Mr. President, to perpetuate in the hands of a comparatively few interests 
the opportunity of reaching the public by radio and allowing them alone to 
determine what the public shall and shall not hear is a tremendously danger- 
ous course for Congress to pursue * * *. Are we to consent to the building up 
of a great publicity vehicle and allow it to be controlled by a few men, and 
empower those few men to determine what the public shall hear? 

“It may be urged that we do that with the newspapers. Yes, that is true: 
but anyone is at liberty to start a newspaper and reply. Not so with a broad- 
casting station * * *. If any public question is to be discussed over the radio, 
if the affirmative is to be offered, the negative should be allowed upon request 
also, or neither the affirmative nor the negative should be presented. 

“We furthermore provided in this bill that if one candidate was allowed to 
address his constituency his opponents should be allowed to make addresses 
also, and if all could not have this privilege then no one should have the privi- 
lege. Is not that fair and just? 

+ * * « > e « 


“Mr. President, if all candidates cannot be heard, none should be heard. If 
poth sides of a question cannot be heard over a particular radio station, none 
should be heard. I cannot emphasize this too strongly. It is a matter of tre- 
mendous importance, because every day radio is reaching more and more 
homes * * *.” 

88, Following consideration of Senator Dill’s amendment, the House and 
Senate conferees made certain changes in the language thereof, and incor- 
porated this amendment into section 18 of the Radio Act of 1927. As reported 
out by the Conference Committee (H. Doc. 1886, and §S. Doc. 200, 69th Cong. 
9d sess.), and subsequently enacted, section 18 provided as follows: 

“Sec. 18. If any licensee shall permit any person who is a legally qualified 
candidate for any public office to use a broadcasting station, he shall afford equal 
opportunities to all other such candidates for that office in the use of such broad- 
casting station, and the licensing authority shall make rules and regulations to 
carry this provision into effect: Provided, That such licensee shall have no power 
of censorship over the material broadcast under the provisions of this paragraph. 
No obligation is hereby imposed upon any licensee to allow the use of its station 
by any such candidate.” 

39. That section 18 was intended to provide for equality of treatment of politi- 
cal candidates is reflected in subsequent statements of congressional committees. 
In the 72d Congress an amendment designed to extend the requirements of sec- 
tion 18 was passed by both Houses. This extension was initiated in the Senate 
Committee on Interstate Commerce, which offered the following explanation 
therefor : 

“The purpose of the amendment is to extend the requirement of equality of 
treatment of political candidates to supporters and opponents of candidates, and 
public questions before the people for a vote. It also prohibits any increased 
charge for political speeches.” * 

In conference the Senate version was accepted by the House, the report of the 
House conferees stating : 

“This amendment broadens section 18 of the Radio Act of 1927, generally 
referred to as the ‘political section’ designed to insure equality of treatment to 
candidates for public office * * *.” 

The above amendment did not become law because of a pocket veto by the 
President. 

40. When section 315 was being considered by the 73d Congress, it contained 
the amendment which was the subject of the above veto. In the report of the 
Senate committee the following statement was made with respect thereto: 

“This section extends the requirement of equality of treatment of political 
candidates to supporters and opponents of candidates, and publie questions before 
the people fora vote * * *.”™ 


2S. Rept. No. 564, 72d Cong., 1st sess., p. 10. 
%76 Congressional Record 5038. 
“4S. Rept. No. 781, 73d Cong., 2d sess., p. 8. 











38 POLITICAL BROADCASTS—EQUAL TIME 


41. There have been numerous attempts over the intervening years to find a 
better approach to the manner in which political candidates using the airwaves 
should be treated. BPxcept as hereinafter indicated, those proposals did not 
deal with the precise question in issue here, i.e, whether showing a film clip of q 
candidate on a newscast constitutes a section 315 use. However, since 1956, gee. 
tion 315 has come in for detailed scrutiny, particularly in the 1956 hearings be 
fore the House Interstate and Foreign Commerce Committee on H.R. 6810, 84th 
Cong., 2d sess., which considered the CBS-sponsored amendment to erempt news 
and other broadcasts from section 315. That amendment proposed to add the 
following language to section 315: 

“Appearance by a legally qualified candidate on any news, news interview, 
news documentary, panel discussion, debate, or similar type program where the 
format and production of the program and the participants therein are deter- 
mined by the broadcasting station, or by the network in the case of a network 
program, shall not be deemed to be use of a broadcasting station within the 
meaning of this subsection.” 

42. The comments filed and the testimony offered by interested parties are 
contained in a printed document entitled “Hearings Before a Subcommittee of 
the Committee on Interstate and Foreign Commerce, House of Representatives, 
Eighty-Fourth Congress, Second Session—on Miscellaneous Bills to Amend the 
Communications Act of 1934.” At the request of the above subcommittee, the 
Commission filed comments on the proposed amendment (p. 31). In said com- 
ments, the Commission (Commissioner Doerfer dissenting) stated in pertinent 
part: 

“Passage of the bill might well make possible the granting of some additional 
free time to the candidates of the major parties in presidential election cam- 
paigns. On the other hand, however effective the instant proposal might be in 
achieving its avowed objectives, it would also result in opening the door to pos- 
sible discrimination in the political broadcast field to an extent not now pos- 
sible. The bill would remove entirely the definite existing standards of section 
315 insofar as the types of programs enumerated in the bill are concerned. In 
place of the definite existing standards would be left the more vague, overall 
standard of ‘fairness,’ which would eliminate any statutory requirement for 
stations to provide equal opportunities, even to candidates of the major parties. 
The Commission would be called upon to decide, for example, whether it was 
fair for a network or station: 

“(1) To have candidate X debate a spokesman for candidate Y and not give 
time to candidate Y himself. 

“(2) To have Senator A, a candidate for reelection in a close and pivotal 
race, debate Senate B of the other major party, who might not be up for re 
election or whose election might be assured, and not give time to Senator A’s 
opponent. 

“(3) To give one of the exempt types of program time to C, a candidate for 
the congressional nomination of one party, and not give time to D, his op- 
ponent for the same party’s nomination. 

“It should also be noted that problems and complaints concerning censor- 
ship would also arise, since the proposal would exempt the type of programs 
listed from the prohibition against censorship of political broadcasts as well 
as from the other provisions of section 315. 

“It appears almost certain that complaints of abuse of fair treatment un- 
der the relaxed standards from candidates of major parties as well as from 
minor candidates would be frequently filed with the Commission. It is clear- 
ly not the purpose of the relaxed provisions proposed in the bills to permit 
any partisan discrimination by the station licensees or networks: on the con- 
trary, the Commission’s continuing authority under the general public interest 
standards to insure fairness has been cited as evidence that the proposed new 
discretion given licensees would not be abused. But absent the fixed and rela- 
tively clear standards for treatment of candidates presently provided by sec- 
tion 315, and the interpretations thereof, which have been worked out and 
published by the Commission over a period of years, it will be difficult if not 
impossible for the Commission to determine, in particular cases, what sort of 
treatment short of equal treatment is nevertheless ‘fair.’ 

“There is, moreover, a serious question as to how effective, from a practical 
standpoint, any Commission action could be in protecting candidates against 
discrimination in the particular election in which they are running. For while 
the Commission can require a station to comply with the existing definite stand- 
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ards of section 315 immediately, it is doubtful whether under the general fair- 
ness principle, it can do more than raise an inquiry for eventual resolution 
when the station license comes up for renewal. Since ‘fairness’ has been held 
to be an aspect of overall programing to be considered as part of the Commis- 
sion’s regular licensing processes, it would be difficult to make any preliminary 
determination of such overall fairness on the basis of an individual complaint 
of lack of fairness in a campaign or a few programs therein. 

“It should be noted that while the proposed amendment has been advanced, in 
large part, as a cure for the problems arising from the presence of a multiplicity 
of legally qualified candidates of minor parties in presidential elections, it is in 
fact much broader in its scope and would, to a significant degree, repeal section 
315 for all elections, and with respect to all candidates, major or minor. 

“It is not believed that there is a problem with respect to multiplicity of minor 
party candidates in nonpresidential elections comparable to that obtaining in 
presidential elections, and therefore it does not appear that the proposed changes 
in section 315 would normally be necessary in order to permit stations to give 
free time to candidates in such nonpresidential elections. In nonpresidential 
elections the proposal would raise the possibility of discrimination between can- 
didates without achieving any discernible benefits. 

“For the foregoing reasons the Commission believes that any benefits from this 
proposal would be limited in scope, and that its enactment would result in raising 
serious legal and administrative problems that might jeopardize the rights of 
political candidates to receive equal treatment in the use of radio and television 
facilities.” 

The then Chairman of the Commission testified against the bill. The Bureau 
of the Budget filed a.statement in which it said (p. 34): 

“The Chairman of the Federal Communications Commission in the report he 
is making to your committee on this bill recommends against enactment of H.R. 
6810 for several reasons set out therein. 

“The Bureau of the Budget concurs with the views contained in this report 
and recommends against enactment.” 

43. The views of NBC, CBS, and some of our correspondents with respect to the 
above amendment are pertinent. NBC and CBS supported the proposed amend- 
ment. The representative of the National Association of Broadcasters testified 
as follows (p. 310) : 

“The association, Mr. Chairman, has considered this bill and the board of 
directors felt that we should not take a position on this because of the possibility 
or the feeling that there may be differences among members of the broadcasting 
industry on that. I am sure you can understand we only normally testify on 
matters that affect the entire industry. Therefore, I am not authorized and 
have no statement to make on behalf of the association.” 

A statement filed by “Wiliiam P. Rogers, Deputy Attorney General” (p. 33) 
took the position that “Whether or not this bill should be enacted constitutes : 
question of legislative policy concerning which the Department of Justice pre- 
fers to make no recommendation.”’ 

44. The American Broadcast Co. filed comments opposing the above amend- 
ment, stating as follow (p. 358): 

“The American Broadcasting Co. is opposed to H.R. 6810 which would modify 
section 315 of the Communications Act to include provision that appearance by a 
legally qualified candidate on any news, news interview, news documentary, 
panel discussion, debate, or similar type program where the format and pro- 
duction of the program and the participants therein are determined by the broad- 
casting station, or by the network in the case of a network program, shall not 
be deemed to be use of a broadcasting station within the meaning of section 315. 

“As section 315 presently stands, a broadcaster is under no obligation to permit 
a legally qualified candidate for public office the use of his station. However, 
once he does permit such candidate the use of his facilities, he is required to 
‘afford equal opportunities to all other such candidates for that office * * *.’ 

“From the language of the statute, the intention of the legislators is clear; 
legally qualified candidates of all parties shall be given equal opportunity with 
respect to use of broadcasting facilities. As licensees accorded the right to a 
television channel or broadcasting frequency, the responsibilities which accom- 
pany these privileges are weighty and section 315 merely proscribes in particu- 
lar the responsibilities of the broadcaster in the field of political broadcasts 
wherein political candidates appear. 
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“While it is true that there may be certain disadvantages in the present 
section 315, the basic guaranty provided therein to all legally qualified candi. 
dates is, in our opinion of maximum importance and outweighs any possible 
disadvantages. 

“With the ever-increasing role which television plays, it cannot be denied that 
any exposure of a candidate on television is advantageous to him. Even if the 
program were confined to discussions of a particular issue and did not permit 
direct campaigning, the fact that the public will be able to see the candidate 
in action expressing his views, even on a nonpolitical subject, provides a good 
opportunity for the public to become acquainted with him. This privilege should 
not be left to the broadcaster to dispense unregulated by law. The require. 
ment of operating in the public interest is not sufficient. The candidate of g 
minority party needs the protection of a law which guarantees to him that his 
opposing candidate cannot be given this valuable exposure at no cost to him 
without the broadcaster according the minority candidate similar opportunity, 

“Section 315 does not extend to programs wherein candidates may be advo- 
eated or discussed, or election issues discussed by others appearing on their 
behalf. The major problems raised by section 315 and emphasized by those 
who advocate its amendment are the limitations imposed upon the broadcaster 
in scheduling debate and forum-type programs wherein candidates appear with- 
out cost to themselves. The advocates of H.R. 6810 point out that this type of 
programing is presently impossible since, under section 315, the broadcaster 
would become obligated to accord similar use of his facilities to every other 
candidate who came within the definition of ‘a legally qualified candidate’ as 
more specifically defined by FCC rules and regulations. It is to be pointed out, 
however, that this type of programing can still be scheduled without any burden 
of granting time to minority candidates if the speakers chosen are not the 
candidates themselves. In other words, we still can have the Lincoln-Douglas 
debate with Messrs. Hall and Butler as the debaters. Even if section 315 were 
amended as is presently proposed, it is difficult to conceive that the presidential 
candidates themselves would agree to. participate in a Lincoln-Douglas type 
debate. The fact that presidential candidates are almost never in the same 
city at the same time is only one of the many obstacles which would make this 
type programing difficult to schedule. 

“Under section 315 as presently construed, each candidate for office knows 
that with respect to use of broadcasting facilities he will be accorded similar 
treatment as his opponent. While the political scene is as presently constituted 
with two major parties, it may seem of less importance that candidates of 
parties who represent fractional interests in our country be accorded the same 
opportunity as those representatives of the major parties. It is, however, im- 
possible to foresee that this situation will always remain and the possibility 
of a third party is ever present. The broadcaster should not be put in a position 
where he makes the decision that the third-party candidate is of less importance 
than the candidates of the two other parties and therefore need not be given 
equal treatment. 

“It is our opinion that by working out problems as they arise on a case-to-case 
basis and by Commission interpretation, the minor disadvantages of section 315 
can be remedied. The unusual situations, as for example the case of William 
R. Schneider who in 1952 protested to the Commission and was finally given 
two half hours of free network time over CBS, are few and far between; the 
guaranties provided by section 315 are basic and a necessary protection to all 
present and potential candidates and should not be disturbed. The importance 
of continuing to guarantee to a political candidate the same access to the airways 
as his opponent cannot be underestimated.” 

45. Of particular significance also are the following excerpts from the testi- 
money of Mr. Richard S. Salant, vice president of CBS. In discussing the 
effects of section 315 as it presently reads, Mr. Salant stated (hearings, pp. 
174-5) : 

“Preventing such debates is only one of the unfortunate consequences of 
section 315(a). Section 315(a) also tends to dilute broadcasters’ efforts most 
effectively to present significant campaign issues. It tends to reduce broad- 
casters to third-class membership in the free press by precluding the electronic 
journalists from exercising the kind of news judgment which all other members 
of the press are constitutionally guaranteed. 


* * * * * * * 
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«# * * We will have to be very careful about presenting on our news, panel, 
interview and public affairs programs well-known candidates for the nomina- 
tion, because we know that by doing so we will place ourselves under the 
obligation of section 315(a) to put a potentially unlimited number of people, 
in whom the public has no interest at all, on the air.” [Bmphasis supplied. ] 

Along the same lines, reference may again be made to the 1958 edition of 
Public Policy (Graduate School of Public Administration, Harvard University) 
which contains an article by Mr. Salant on “Political Campaigns and the Broad- 
easter.” In his article, Mr. Salant states (8 Public Policy 341) that: 

“But in any event, paid political broadcasts and political coverage is only one 
facet of the broadcaster’s role during campaign periods. Coverage at no cost 
to the candidates or parties or their supporters bulked large in the broadcasting 
logs of the CBS radio and television networks, as it did for all networks. Such 
free coverage takes three forms: (1) straight news coverage in regular news 
programs; (2) time for set political speeches by the candidates; and (3) 
regular or special series of discussion, debate or press interview programs. 
These three types of free coverage were provided in significant amounts in 
1956.” [Mr. Salant’s emphasis.] 

Later in his article, Mr. Salant, in discussing network coverage of the 1952 
Hisenhower-Nixon campaign, particularly the incident relating to General Hisen- 
hower’s decision to retain Senator Nixon as the vice-presidential candidate, 

tes: 

a was a dramatic day, the public interest was great and the excitement 
large. As part of its on-the-spot news service, the CBS radio network inter- 
rupted its regular schedule to broadcast the meeting of the General and the 
Senator and their speeches from Wheeling. The public heard the dramatic 
decision at the moment it was announced—and heard directly the two principal 
participants in the historic drama. Yet, of course, the General and the Senator 
were candidates within the meaning of section 315. CBS, therefore, by doing 
what any sensible standard of electronic journalism would have dictated as 
being in the publie interest, put itself under the legal obligation of providing 
similar free time to each of the opposing presidential and vice-presidential 
eandidates * * *” (8 Public Policy 349). 

46. Some brief reference is warranted to the hearings held before a Senate 
Subcommittee on Privileges and Elections of the Senate Committee on Rules 
and Administration, on “1956 Presidential and Senatorial Campaign Contribu- 
tions and Practices.” During the course of these hearings, problems arising 
under section 315 came in for considerable discussion. Of particular pertinence 
here are two remarks by Senator Gore, chairman of the subcommittee. At 
one point, in reply to a statement of Mr. Jahnke, representative of the American 
Broadcasting Co., Senator Gore stated (hearings, p. 154) : 

“Senator Gore. Whatever the answer to that series of questions may be, the 
basie fact remains that the use of the airways is a privilege granted by the 
Government. It is within the right of the Government to attach such conditions 
as it may deem wise and reasonable to the granting of that privilege, and I 
would not want to sit idly by and let the recipient of so great a benefit say 
that the attachment of such condition would be discriminatory. You would 
still be favored as a licensee.” 

This same thought was repeated by Senator Gore in response to a proposal 
by Harold E. Fellows, president, NARTB, that section 315 be repealed and the 
handling of political broadcasts be left to the judgment of licensees. 

Senator Gore’s observations (hearings, p. 169) are as follows: 

“Senator Gore. I would like to observe that you and the other spokesman 
have, in my opinion, made an appealing case for the repeal of section 315. The 
Congress must, however, proceed with caution in that regard. 

“One illustration has been given that would serve the point. Three minutes 
on the Ed Sullivan show is a very valuable matter politically. 

“Mr. Fetitows. I would have agree with that, Senator. 

“Senator Gore. Far more valuable than is the purchase of some time when 
the listening and viewing audience would be much smaller, as you know. The 
Congress must safeguard the right of fairness between the contending parties 
for political favor. 

“Mr. Fettows. Mr. Chairman, I think the broadcasting industry is completely 
aware of evaluations, and I think in an attempt to give so-called equal oppor- 
tunity or to even up, it will take all those matters into consideration. It has in 
all other instances. It has built a record of having done so. They know the 
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difference between 6 o’clock at night. They know the advantages of certain 
spots and certain times that have certain conditions, and if they devote them. 
selves to the business of attempting to live up to their responsibility I don’t 
think there is any problem. They have handled themselves beautifully along 
all other lines, and I am quite sure they would in the matter of politica] 
broadcasting. 

“Senator Gore. I am inclined to agree with you. Of course, television 
differs from newspapers in several respects. One is the Government does not 
assign a circulation area to a newspaper. It does in fact assign a coverage areg 
and grants a license for the operation within the coverage area for a TV station.” 

47. Certain portions of the testimony of Mr. Salant, before the Subcommittee 
on Privileges and Elections, are of particular significance. On pages 139-140 of 
the report of the hearings he testified as follows [emphasis added]: 

“Senator MANSFIELD. Mr. Salant, just a few days ago the President appeared 
at the end of a TV program on some network having to do with civil defense, 

“Mr. Moore. What has been the reaction to that. I think he spent 3, 4, or 5 
minutes explaining it and appeared before the American people. 

“Mr. SALANT. I am glad you asked that, because that emphasizes the incon- 
sistencies under section 315. 

“After the Community Chest problem, and after we had put that to the FCO 
for a ruling, we then got the civil-defense request. That we got quite late, and 
it was scheduled for Sunday. Now, we felt that we couldn’t go forward with 
that without a ruling from the FCC, too, and there was too little time. So our 
general attorney called up the General Counsel of the FCC for a quick ruling 
from him, and he said that he didn’t know how the FCC would rule, but he. felt 
that this came within 315 as a firsthand impression. I don’t want to commit 
him. 

“Then we said, ‘But what would happen if we put it in one of our regular news 
programs, an excerpt or all of it, as a part of the whole news program? (Cer- 
tainly we were entitled to have appearances in an ordinary news program,’ and 
he said, ‘Yeah, I guess so. I don’t know how that would come out.’ 

“So we took a chance and put it in a news program on Sunday. I don’t know 
what the reactions are going to be yet. 

“Mr. Moore. It does indicate the problems that confront you under section 315. 

“Mr. SALANT. I beg your pardon? 

“Mr. Moore. It does indicate the difficulties of the problem under section 315. 

“Mr. SALANT. Precisely, because we would have no hesitation, of course, of 
putting the President on for Community Chest or for civil defense in a noncam- 
paign period. This is part of our job. We want to doit.” 

48. On the basis of the foregoing legislative history relating to Senator Dill’s 
amendment deleting the common carrier reference, certain conclusions can 
reasonably be drawn regarding the intent of Congress in enacting section 18. 
However, before proceeding to those conclusions, we should like to state that we 
in no way contend that the debates are in and of themselves dispositive of the 
precise issue as to whether an appearance by a candidate on a film clip used 
during a newscast constitutes a “use” within the meaning of section 315. In- 
deed, it is recognized that the legislative history of both the Radio Act of 1927 
and the Communications Act of 1934 is barren of specific mention of the problem 
involved here, which is perhaps inevitable considering the then technical infancy 
of television and the fact that program formats available to candidates had not 
yet evolved to their present degree of sophistication. However this may be, we 
are of the opinion that the history relating to the Dill amendment is of crucial 
importance for another reason: It provides first-hand evidence of what the 
sponsor of the amendment leading to section 18 of the Radio Act intended should 
be its primary and dominant purpose. 

49. In our opinion, the only reasonable conclusion which can be arrived at, 
consistent with Senator Dill’s statements regarding what he intended through his 
amendment, is that the primary and dominant purpose of Congress in enact- 
ing section 18 was to put it beyond the power of a licensee to determine which 
legally qualified candidates for a particular office should be heard via radio, 
once the station had permitted one candidate for that same office to use its 
facilities. This conclusion is reinforced by considering that despite Senator 
Cummins’ predictions that the equal treatment of all candidates might in practi- 
cal operation lead to a drying up of political broadcasting because of the numer- 
ous demands for equal time which would follow if time were granted to one 
candidate, Senator Dill continued to insist that it “was not the proper thing” to 
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permit a licensee to discriminate among candidates, and that “it would be better 
to deny it [broadcasts by candidates] altogether than to allow the candidate of 
one party to broadcast and the candidate of the other party not be able to se- 
cure the same right.” Further, it can be concluded from Senator Dill’s response 
to Senator Mayfield regarding the right of one to speak on an unpopular sub- 
ject so long as he was a candidate for office, that Senator Dill apparently felt 
that the unpopularity of a candidate’s views were no grounds for denying him 
equal access to a station’s facilities.” 

50. Thus far, our concern with the legislative history of section 18 has been 
with establishing what we believe Congress intended as the primary and domi- 
nant function of that section and, derivately, of section 315 of the Communica- 
tions Act of 1934. For the most part, the petitioners appear to have overlooked 
the broad impact of this part of the legislative history, preferring instead to make 
isolated references to selected portions thereof, from which they would spell out 
the proposition that Congress had in mind only direct political speeches when it 
enacted section 18. Thus, the Attorney General relies on Senator Dill’s state- 
ment (67 Congressional Record 12502) that section 18 “simply says that if a 
radio station permits one candidate for a public office to address the listener it 
must allow all candidates for that public office to do so, and to that extent there 
must be no discrimination.” (The Attorney General’s emphasis.) Similarly, 
in its supplemental petition for reconsideration (pp. 19-20), CBS relies on this 
same statement to support in part its claim that “* * * the real concern of the 
Congress was with the broadcast by candidates of political speeches—not just 
any broadcast involving a person who was a candidate.” In addition, CBS relies 
on two other references, one covering ‘‘a speech [a candidate] wants to broadcast” 
(67 Congressional Record 12356). (Emphasis in both instances supplied by 
CBS.)* We believe that these contentions completely ignore the fact that non- 
political uses can confer an invaluable benefit on a candidate thus obtaining 
exposure to television audiences. What is more, they fail to take into account 
that when Congress declared that all candidates for the same office should have 
equal opportunities, it undoubtedly intended that this equality of opportunity 
should extend to enjoying the advantages of radio and television. Thus, to hold 
that Congress intended that only strictly political addresses via radio would 
entitle a candidate’s opponents to equal opportunities would require us to blind 
ourselves to the reality that exposure, appearances and uses of a nonpolitical 
nature may confer substantial benefits on a candidate thus favored.“ Moreover, 
so to hold would require us to close our eyes to the more sophisticated formats 
of political programing which have evolved in recent decades, and which formats, 
though not strictly ‘‘direct’”’ addresses to an audience, seek through their in- 
formality to present a candidate’s view every bit as much as the political speech. 
In view of the advantages to a candidate resulting from exposure on television, 
it is reasonable to conclude that since Congress primary and dominant purpose 
in enacting section 18 was to equalize the advantages of radio and television 
broadeasting to candidates by requiring equal opportunities in the use of such 
facilities, there is no basis for limiting section 315 to strictly political addresses. 

51. We are of the opinion that this result is consistent with the Fess-Dill 
colloquy. It seems indisputable to us from Senator Dill’s reply to Senator Fess 
that he himself recognized that the interpretation placed on section 18 by Sen- 
ator Fess—that section 18 could be construed to apply to nonpolitical appear- 
ances of a candidate—was a valid and permissible one. From the balance 
of Senator Dill’s reply—that he deemed it better to permit the Radio Commis- 


4% Those prospects do, of course, enter into determining editorially the newsworthiness 
ofa candidate. But needless to say, sec. 315 is not conditioned in terms of newsworthiness 
of a candidate. 

% Westinghouse (petition for reconsideration, pp. 3—4) has also relied on a statement 
of Senator Howell, explaining what Congress had in mind in enacting section 18, in which 
Senator Dowell refers to a Member of Congress “who had been invited to speak to his 
constituency,’’ and to another instance in which a station “after extending an invitation 
to a public official to speak” had required a manuscript to be submitted. [Westingtouse’s 
emphasis.] From this, Westinghouse appears to argue that sec. 18 intended to apply 
only to cases where the candidate had been invited to speak. The surrounding context 
from which these quotations have been taken (68 Congressional Record 4152) unmistakably 
indicates, however that what was being considered here was the prohibition on a liensee 
from censoring political speeches, not equality of access to the airwaves. 

™We say “may” advisedly, since, obviously, one can postulate situations in which no 
demonstrable benefits could follow an appearance. But sec. 315 is in no way concerned 
with the actual effect of a candidate’s use, since as much as it purports to equalize is 
access to the airwaves. It is obvious that once equal opportunities have been extended, 
the candidates from that point on must stand or fall on their own merits. 
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sion to approach questions of interpretation on an ad hoc basis rather than by 
attempting detailed statutory language covering every possible situation which 
might arise—it can further be concluded Senator Dill intended that the Com. 
mission should be free through appropriate interpretation to determine which 
usages were covered by the statute. This is what the Commission hag eop. 
sistently over the years and, as is indicated in its 1954 and 1958 public 
notices, it has held that section 315 applies to any use by a candidate, irrespee. 
tive of the alleged nonpolitical nature of such appearances or use. As has been 
noted above, successive committees of Congress interpreted section 18 as havin 
been “designed to insure equality of treatment to candidates for public office,” 

52. Petitioners appear to recognize this, but the essence of their arguments 
is that Congress did not intend that section 315 should extend to appearances 
by a candidate on film clips during a television newscast, since they claim, the 
candidate has himself not made the use, but has been “used” by the station, 
Thus, they contend that appearances on newscasts should be exempted from 
section 315. They further contend that the effect of our ruling of February 
19 is to restrict a station in its news gathering functions. As we have indicated, 
resolution of this question before us requires that section 315 be construed in 
that manner which is best designed to effectuate Congress primary and dominant 
purpose in enacting section 315, with due recognition to the practical differences 
between newspapers and broadcast stations. Accordingly, we turn to that part 
of the legislative history of section 18 where, following the Fess-Dill colloquy, 
Senator Howell made the remarks quoted above (67 Congressional Record 
12503-12504) including the following: 

“Mr. President, to perpetuate in the hands of a-comparatively few interests 
the opportunity of reaching the public by radio and allowing them alone to 
determine what the public shall and shall not hear is a tremendously dangerous 
course for Congress to pursue * * *. Are we to consent to the building up of a 
great publicity vehicle and allow it to be controlled by a few men and empower 
those few men to determine what the public shall hear? 

“It may be urged that we do that with the newspaper. Yes, that is true; 
but anyone is at liberty to start a newspaper and reply. Not so with a broad- 
casting station * * *. If any public question is to be discussed over the radio, if 
the affirmative is to be offered, the negative should be allowed upon request 
also, or neither the affirmative nor the negative should be presented. 

(“We furthermore provided in this bill that if one candidate was allowed to 
address his constituency his opponents should be allowed to make addresses also, 
and if all could not have this privilege then no one should have the privilege. 
Is not that fair and just? 


e * aa * * ~ . 


“Mr. President, if all candidates cannot be heard, none should be heard. If 
both sides of a question cannot be heard over a particular radio station, none 
should be heard. I cannot emphasize this too strongly. It is a matter of 
tremendous importance, because every day radio is reaching more and more 
homes * * *,”) 

53. We have again quoted Senator Howell's observations since, in our opinion, 
they demonstrate an awareness at the time section 18 was enacted of vital and 
crucial reasons why Congress considered it appropriate to treat licensees differ- 
ently from newspapers. It has also been quoted for the reason that the pe- 
titioners have studiously avoided considering what bearing a licensee's use of 
the public domain has on the problem at hand, a consideration which goes to the 
very heart of the problem. From Senator Howell’s observations, it should be 
at once apparent that Congress concern was with providing equal opportunities 
to all candidates for the same office, not only to “some”, or “substantial,” or 
“licensee-determined-newsworthy” candidates. Rather, Senator Howell's ob 
servations serve to refute the fundamental fallacy of the petitioners’ arguments 
why we should, by interpretation, exempt appearances on newscasts from see- 
tion 315. That fallacy flows, to paraphrase Senator Howell, from petitioners 
having gone “astray, thinking of [themselves as] newspapers.” 

54. It is true that news presentation by radio and television stations is of 
inestimable value to the public interest, a proposition with which no one can 
quarrel. It can be admitted also that a licensee, in its newsgathering fune- 
tions, may be classified as an “electronic journalist.” But it simply does not 
follow from this classification that station licensees have in every instance the 
exact freedom of choice in presenting the news that a newspaper enjoys. Fort 
all practical purposes, the respective areas of editorial choice are coequal as 
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between newspaper and radio, subject to the vital difference however, that 
station licensees must be fair in presenting all important views on controversial 
public issues, and most importantly, subject to the explicit condition of section 
$15 that candidates for public office must not be treated on a discretionary basis. 
As has been noted, these vital differences rest on the limited availability of 
spectrum space, as well as Congress undoubted right, in consideration of the 
nature of the spectrum, to condition the use of the public domain in a manner 
designed to prohibit the abuses which might follow licensee discretion. 

55. With this in mind, we turn to the petitioners’ claims that section 315 should 
not be construed to apply to appearances by a candidate on newscasts not 
initiated by him. Petitioners argue that section 315 cannot be so construed. 
Apparently also they would agree with the Attorney General’s argument (memo- 
randum, p. 2) that “fair yet comprehensive news coverage can best be assured, 
not by applying section 315 as the Commission has done in Lar Daly, but by 
commonsense application of the Communications Act’s ‘public interest’ standard 
which requires television and radio stations to make a fair presentation of public 
issues. (See 47 U.S.C. 307, 309).” Whatever the appeal of this argument, we 
are of the opinion that there is no legal basis for exempting appearances by 
candidates on newscasts from section 315, irrespective of whether the appear- 
ance was initiated by the candidate or not. We are further of the opinion that 
when a station uses film clips showing a candidate during the course of a news- 
cast, that appearance of a candidate can reasonably be said to be a use, within 
the meaning and intent of section 315. In short, the station has permitted a 
benefit or advantage to accrue to the candidate in the use of its facilities, thus 
placing itself under the statutory obligation to extend equal opportunities to 
opposing candidates in the use of its broadcasting station. In our opinion, only 
through this interpretation of section 315 can Congress unequivocal mandate 
that all candidates for the same office shall be treated equally be effectively 
carried out, taking into account the possible benefits or advantages which accrue 
in favor of a candidate thus given exposure on television. It may, of course, 
seem that such a holding is harsh or unduly rigid and that within the area of 
political broadcasts, it has a tendency to restrict radio and television licensees 
in their treatment of campaign affairs. If this be so, the short answer is that 
such a result follows not from any lack of sympathy on our part for the prob- 
lems faced by licensees in complying with section 315, but from the uncondi- 
tional nature of the language of section 315, which we are not at liberty to 
ignore. As the court of appeals observed in Feliz v. Westinghouse™. “We 
must accordingly take the statute as the Congress intended it to be and leave 
it to that body to resolve the questions of public policy involved in the one 
construction or the other.” 

56. CBS contends that since the Commission’s interpretation would result in 
unequal rather than equal opportunities, this constitutes discrimination between 
candidates in violation of the fifth amendment of the Constitution. We believe 
this contention to be untenable because of the fallacy of the major premise since 
nowhere has it been shown that compliance by CBS with our interpretation 
would have resulted in any discrimination against any of Lar Daly’s primary 
opponents. Further, if the effects of the respective uses by the competing can- 
didates can be called “discrimination”, it must be apparent that complete denial 
of any opportunity to Lar Daly results in “discrimination” of much greater 
degree. Accordingly, the claim of violation of the fifth amendment would more 
logically be available to Lar Daly under petitioners’ proposed interpretation than 
it is to petitioners under our interpretation. 

57. CBS contends that when section 315 is read in light of section 326 of the 
act, which provides that nothing in the Communications Act “shall be under- 
stood or construed to give the Commission the power of censorship over radio 
communications”, if there is a conflict between section 315 and section 326, sec- 
tion 326 was intended to prevail, and that it must be concluded Congress did 
not intend that section 315 should operate as a limitation on the exercise by a 
station of its bonafide news judgment. This contention would be contrary to 
the other arguments they make. Followed to its logical conclusion, it would 
mean that in every section 315 dispute, regardless of whether newscasts were 
involved, the Commission could not enforce compliance by directing that equal 
opportunities he made available, if appropriate. We think it rather late in the 
day for anyone to take the position that enforcement of the provisions of the 
Communications Act is outside the scope of the Commission’s regulatory author- 
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ity. The short answer is that Congress saw fit to omit, in section 315, any 
prohibition against the Commission but to include such prohibition against the 
station licensee. Further, as we have previously noted, when it came to the 
dissemination of political views by qualified candidates, Congress intended that 
a licensee of the public domain should not be free to determine who and what 
was entitled to be heard. How this can operate as a restriction on free speech 
is difficult to see. In our judgment, this is an area in which Congress could 
properly determine that a licensee should not be permitted, by the exercise of 
its judgment, to prohibit minority party candidates from disseminating their 
views, once one candidate had been permitted to be heard. Hence, this pro- 
vision operates to enlarge the right of free speech rather than to restrict it, 
Nor is there any merit to CBS contentions that under the doctrine of the Port 
Huron case, and the prohibition against licensee censorship of broadcasts in 
section 315, the effect of our ruling is to require a licensee to broadcast either 
all of a political event or none. This construction of our ruling is completely 
unwarranted, for nothing therein imposes any such “Hobson’s choice” on a 
licensee. A licensee remains completely free in the first instance, to determine 
editorially if it wishes to use film clips of a campaign event showing qualified 
candidates and if it so wishes, how much or how little of that event should be 
shown. 

58. It is for the same and other reasons that we are unable to accept the 
suggestion that the problem of equalizing advantages through exposure of candi- 
dates on television and radio newscasts be resolved by applying the overall “public 
interest” standard of fairness in presenting balanced programing required by 47 
U.S.C. 307 and 309. Not only does this suggestion fail to take into account the 
unequivocal language of section 315 and the advantages following exposure to 
audiences by a candidate’s appearance on television, but it requires that we 
make a basic assumption that simply is not so, For, to adopt said argument, 
we would have to assume Congress intended that this aspect of political broad- 
casting was so unlike direct, self-initiated appearances of candidates that it 
should fall outside the limits of section 315. To make this assumption would 
again require us to ignore both Congress’ primary and dominant purpose in enact- 
ing section 315 and those portions of the legislative history indicating Con- 
gress’ own belief that in licensing the use of the radio spectrum, it could, and 
necessarily had to treat licensees differentiy from newspapers. In short, to adopt 
the suggested approach would be to rewrite the statute. This we cannot do. 

59. Petitioners contend that the Commission’s interpretation contravenes the 
first amendment to the Constitution; that petitioners’ interpretation that news- 
easts are excluded from section 315 would not vest arbitrary discretion in peti- 
ioners to use newscasts in favor of a particular candidate; and that the “fair- 
ness doctrine” set forth in our “Report on Editorializing by Broadcast Licen- 
sees,” “ would be applicable. These contentions, we assume, would not have 
been made if petitioners believed that the “fairness doctrine” violated the first 
amendment. This question was considered when the above report was adopted 
and our reasoning as to why we believed that the first amendment was not 
violated is set forth in paragraphs 19 and 20 of said report. We stated then as 
follows: 

“19. There remains for consideration the allegation made by a few of the 
‘witnesses in the hearing that any action by the Commission in this field enfore- 
ing a basic standard of fairness upon broadcast licensees necessarily constitutes 
an ‘abridgement of the right of free speech’ in violation of the first amendment 
of the United States Constitution. We can see no sound basis for any such 
conclusion. The freedom of speech protected against governmental abridgement 
by the first amendment does not extend any privilege to government licensees 
of means of public communications to exclude the expression of opinions and 
ideas with which they are in disagreement. We believe, on the contrary, that a 
requirement that broadcast licensees utilize their franchises in a manner in 
which the listening public may be assured of hearing varying opinions on the 
paramount issues facing the American people is within both the spirit and letter 
of the first amendment. As the Supreme Court of the United States has pointed 
out in the Associated Press monopoly case: 

“Tt would be strange indeed, however, if the grave concern for freedom of 
the press which prompted adoption of the first amendment should be read as a 





%1 (part 3) R.R. 201, released June 2, 1949, where we held, in substance, that programs 
involving controversial issues of public importance be so designed by the licensee ‘“‘that 
the public has a reasonable opportunity to hear different opposing positions.” 
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command that the Government was without power to protect that freedom. * * * 
That amendment rests on the assumption that the widest possible dissemination 
of information from diverse and antagonistic sources is essential to the welfare 
of the public, that a free press is a condition of free society. Surely a command 
that the Government itself shall not impede the free flow of ideas does not 
afford nongovernmental combinations a refuge if they impose restraints upon 
that constitutionally guaranteed freedom. Freedom to publish means freedom for 
all and not for some. Freedom to publish is guaranteed by the Constitution, 
put freedom to combine to keep others from publishing is not.’ (Associated 
Press v. United States, 326 U.S. 1 at p. 20.) 

“20. We fully recognize that freedom of the radio is included among the free- 
doms protected against governmental abridgement by the first amendment. 
United States v. Paramount Pictures, Inc., et al., 334 U.S. 131, 166. But this 
does not mean that the freedom of the people as a whole to enjoy the maximum 
possible utilization of this medium of mass communication may be subordinated 
to the freedom of any single person to exploit the medium for his own private 
interest. Indeed, it seems indisputable that full effect can only be given to the 
concept of freedom of speech on the radio by giving precedence to the right 
of the American public to be informed on all sides of public questions over any 
such individual exploitation for private purposes. Any regulation of radio, 
especially a system of limited licensees, is in a real sense an abridgement of the 
inherent freedom of persons to express themselves by means of radio com- 
munications. It is, however, a necessary and constitutional abridgement in order 
to prevent chaotic interference from destroying the great potential of this 
medium for public enlightenment and entertainment. National Broadcast- 
ing Co. v. United States, 319 U.S. 190, 296; cf; Federal Radio Commission, 
vy. Nelson Brothers Bond & Mortgage Co., 289 U.S. 266; Fisher's Blend 
Station, Inc. v. State Tax Commission, 277 U.S. 650. Nothing in the Communica- 
tions Act or its history supports any conclusion that the people of the nation, 
acting through Congress, have intended to surrender or diminish their para- 
mount rights in the air waves, including access to radio broadcasting facilities 
to a limited number of private licensees to be used as such licensees see fit, 
without regard to the paramount interests of the people. The most significant 
ineaning of freedom of the radio is the right of the American people to listen 
to this great medium of communications free from any governmental dictation 
as to what they can or cannot hear and free alike from similar restraints by 
private licensees.” 

We reaffirm the views quoted above and express the belief that they apply 
to our interpretation in the case before us. For, simple logic dictates that if 
the first amendment is not violated by compliance with the requirements of 
our “fairness doctrine,” it is not violated by compliance with the mandatory 
provisions of section 315. In short, if our policy is constitutional, then most 
certainly the statute is constitutional. We have determined the former premise 
affirmatively in the above report. 

60. The first amendment argument has a more basic defect. It is not disputed 
that a candidate’s use of station facilities other than through an appearance 
in a newscast requires the station to afford equal opportunities and that this 
requirement does not violate the first amendment. What then, creates the al- 
leged violation thereof? Certainly nothing that has been done by the Commis- 
sion, the candidate or his opponent. Rather, it flows from the action of the 
station in creating the program format, i.e., the newscast. Such reliance on 
form and disregard of substance is, in our view, an untenable basis for pe- 
titioners’ contention. If the first amendment is not violated when a station 
is required to grant time to a candidate because of a nonnewscast use by his 
opponent, it is not violated by a requirement that such time be granted on the 
basis of a newscast use. 

61. NBC refers to the fact that section 18 was first included in H.R. 9971 
as section 4 and read as follows: 

“Sec. 4. All matter broadcast by any radio station for which service, money 
or any other valuable consideration is directly or indirectly paid, or promised 
to or charged or accepted by, the station so broadcasting, from any person, 
firm, company, or corporation, shall, at the time the same is so broadcast, be 
announced as paid or furnished, as the case may be, by such person, firm, com- 
pany, or corporation. If any licensee shall permit a broadcasting station to be 
used as aforesaid, or by a candidate or candidates for any public office, or for 
the discussion of any question affecting the public, he shall make no discrimina- 
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tion as to the use of such broadcasting station, and with respect to said matters 
the licensee shall be deemed a common carrier in interstate commerce: Provided, 
That such licensee shall have no power to censor the material broadcast.” Seg 
68 Congressional Record 4151 (Feb. 18, 1927). 

On the basis of this language of section 4 prior to the introduction of Senator 
Dill’s amendment, NBC claims that the requirement of announcing that money 
or other consideration had been paid for matter broadcast indicates the term 
“use,” as used in section 18, was limited to instances where valuable considerg. 
tion was paid or promised by the person using station facilities. The language 
of section 4 was never adopted. 

Moreover, that language speaks for itself, and nothing therein supports NBC's 
claims, since the operative portion of section 4, insofar as that section would 
have applied to political broadcasts, is phrased in disjunctive language clearly 
indicating that the requirement of announcing matter had been paid for had 
nothing to do with uses by candidates. On the other hand, we believe that there 
is a more meaningful approach to the question why the sponsorship identifi- 
eation provision was combined with the equal opportunities requirement. Ag 
we have seen, in the Communications Act, the former provision became section 
317 and the latter became section 315. With respect to section 317, the sponsor 
of a newscast must be identified, a fact which had never been questioned or 
contested. Section 3.654 of the rules restates this statutory requirement (sub 
paragraph (a)), and further provides (subparagraph (b)) that in the case 
of “any political program involving the discussion of public controversial issues 
for which any films, records * * * or other material or services of any kind 
are furnished * * * as an inducement to the broadcasting of such program,” 
an announcement of this fact must be made at the beginning and end of the 
program. The rule further provides (subparagraph (c)) that the required 
announcement shall fully and fairly disclose the identity of the person or group 
paying for the program or furnishing the material or services. 

62. In a number of comparatively recent cases involving different television 
stations, the Commission found that the televising of kinescope summaries of 
the “Kohler hearings” conducted by the Select Committee on Labor and Man- 
agement of the United States Senate constituted a “program involving a dis- 
cussion of public controversial issues” within the meaning of the above rule; 
that these kinescopes had been supplied by the National Association of Manu- 
facturers; and, accordingly, said organization had to be identified by an appro 
priate announcement. Included among said stations was one which used ex- 
cerpts from the kinescope in three regular news proprams. This station urged 
that section 3.654 did not apply to news programs merely reporting events with- 
out comments or editorial opinion. The Commission advised the station, in 
pertinent part, as follows: 

“* * * Your further contention that section 3.654 does not apply to regular 
news programs containing no comment or editorial opinion, is likewise unten- 
able. Where such regular programs contain material on controversial subjects 
supplied to the station under the circumstances present here, it is of the utmost 
importance that the source of the material be identified. Finally, aside from the 
applicability of section 3.654(b), the furnishing of the kinescope summaries by 
the N.A.M. constituted ‘valuable consideration’ within the meaning of section 
317 of the Act and section 3.654(a) of the rules. Accordingly, it is clear that 
when no announcement was made in connection with these programs that the 
N.A.M. was involved in the furnishing of the films from which the clips used 
were taken, a violation of the act and the rule occurred.” ” 

We believe the above analogy to be pertinent; that avoidance of the require 
ments of section 315 by the use of newscasts was not intended by Congress any 
more than avoidance of the requirements of section 317 in the same manner. 

63. Petitioners have argued that our instant ruling is inconsistent with our 
longstanding construction of section 315. It is further claimed that Congress, 
through reenactment of section 18 of the Radio Act as section 315 of the Commt- 
nications Act and through its repeated refusals to amend section 315, has dem- 
onstrated its approval of the Commission’s interpretations, and its acquiescence 
therein. From this, it is then argued that Congress has expressly limited the 
language of section 315 to cases where the “candidate is permitted to use” the 
station. While we have no quarrel with the proposition that long-settled admin- 
istrative construction is entitled to great weight and should not be overturned 


9 Letter of Sept. 24, 1958, to station KYW-TV. A petition for reconsideration filed by 
the station is now pending before the Commission. 
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except for cogent reasons (United States v. Chicago, North Shore and Milwau- 
kee Railroad Co., 288 U.S. 1, 13), it is difficult to see, in light of our past inter- 
pretations, how that doctrine can be used either to foreclose our present 
interpretation or to serve as the basis for any argument that Congressional 
acquiescence in our past interpretations prevents us from reaching a conclusion 
that a candidate’s appearance on a newscast is not a section 315 use. For many 

rs, the Commission has held that any appearance by a candidate is a use 
coming under section 315, and Congress has been apprised of such interpretations 
through our annual reports and through our publishing in the Federal Register 
in 1954 and 1958 a codification of our more important interpretations. Despite 
this, Congress has enacted no legislation which changed the Commission’s rulings 
on appearances by candidates. 

64, We are of the opinion that our present ruling is consistent with past 
congressional consideration of the question whether section 315 should be 
amended to alleviate the more difficult problems arising under the present wording 
of section 315. Of course, in referring to this subsequent legislative consideration 
of the subject, we do not say that such consideration constitutes legislative 
history indicative of what Congress intended when it enacted either section 18 
or section 315. However, this consideration provides some evidence of Congress’ 
awareness of section 315 as it now reads. Moreover, the hearings are fairly 
recent, and thus take into account the increasingly important role of television 
in political broadcasting. In this connection, the hearings held in 1956 on 
H.R. 6810 are of particular significance because the bill itself and the testimony 
offered with respect thereto reflected the view of informed persons and the 
parties herein that section 315 applied to “news,” “news interview,” and 
‘news documentary” programs. No one even suggested that these words be 
deleted from the bill on the ground that section 315 did not currently apply 
to such formats. On the contrary, it was clearly assumed that it did apply and 
that the purpose of the bill was to exempt such formats from the statute’s 
requirements. This assumption was expressed affirmatively in the testimony of 
the CBS representative, an experienced communications attorney who, as we 
have seen, stated the requirements of section 315 as follows: 

“* * * We will have to be very careful about presenting our news, panel, 
interview, and public affairs programs, well-known candidates for the nomination, 
because we know that by doing so we will place ourselves under the obligation 
of section 315(a) to put on a potentially unlimited number of people, in whom 
the public has no interest at all, on the air.” [Emphasis added.] 

65. Petitioners refer to the Blondy case™ claiming that they have relied on 
what we said there and that the facts upon which that interpretation was based 
and those of the instant film clips cannot be distinguished. In the Blondy case, 
a Mr. Davenport (serving under an interim appointment), one of 21 qualified 
candidates for a judgeship in the city of Detroit, was alleged to have appeared 
in a news program showing ceremonies held in the city building in which a 
number of judges, including himself, were sworn in. It was claimed that he 
appeared parading in with the other judges, was shown putting on his robes, and 
was mentioned orally. The Commission reviewed the films and the transcript 
of the broadcast and stated, in pertinent part: 

“* * * From an examination of these exhibits, it appears that Mr, Davenport 
was not shown in any individual sequences of the film and specifically was not 
shown either being sworn in by Governor Williams or in putting on his robes. 
If Mr. Davenport was shown at all, it would appear from the evidence which 
has been submitted that he was shown with a large number of other people 
in an opening panoramic shot of the ceremony or in a later brief scene of the 
judges filing in. The scripts of the two news broadcasts indicate that Judge 
Davenport’s name was mentioned once in each broadcast * * *.” 

The Commission also found that the candidate did not directly or indirectly 
initiate the filming or the presentation by the station, and that the broadcast 
was a routine newscast by the station in the exercise of its judgment as to news- 
worthy events. On the foregoing facts, it was found that there was no “use” 
by Mr. Davenport of the station’s facilities. However, we then stated that 
“Our decision in this case is, of course, limited strictly to the facts and circum- 
stances which have been brought to our attention.” 

66. It was our view in the Blondy case, that the news coverage did not result 
in any advantage to Mr. Davenport nor any disadvantage to any opponent. To 





*Letter to Allen H. Blondy, dated Feb. 6, 1957, 14 R.R. 1199. 
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have held otherwise would have required the station to afford an opportunity 
for appearance by an opponent for a period ranging from a fraction of a second 
to perhaps a few seconds. If the de minimis principle of law is applicable to 
matters such as this, it was clearly applicable to the facts of that case.” 

67. As we have previously noted, Lar Daly was entitled to 6 minutes and 53 
seconds of time on station WBBM-TV. He was entitled to something less than 
9 minutes and 51 seconds on station WNBQ-TV. Upon demand, he would have 
been entitled to about 1 minute on station WGN-TV. These were the situations 
before the Commission when the interpretive telegrams were sent to the Chicago 
television stations. Petitioners imply instances in which 25 or 50 candidates 
or more are involved. But these were not and are not the situations before us, 
The amounts of time involved in the Lar Daly situation appear to us to be nor- 
mal usages and what would ordinarily be expected in this type of case. Usually 
newscasts are of relatively short duration and the amount of time devoted to 
any one individual is relatively short. 

68. The Commission has never stated that the time afforded Mr. Daly must 
be on a news program. Our prior rulings belie the implied contention of peti- 
tioners that equal opportunities call for identical formats and time segments, 
In 1952, the Commission had occasion to comment with respect to the “equal op- 
portunities” to be afforded after an initial appearance on an “essentially informa- 
tional or news program in no way under the control of the candidate appearing.” 
We then said: 

‘“* * * Tt is the Commission’s belief that the mechanics of the problem of 
‘equal opportunities’ is left to resolution by the parties. In this connection, 
however, it should be pointed out that the obligation imposed upon the licensee 
to afford such opportunities is not discharged merely by offering the same amount 
and class'of time. (In the matter of EZ. A. Stephens, et al., 3 Pike & Fischer, 
R.R. 1.) Factors such as the size of the potential audience because of the 
appearance of the first candidate on an established or popular program should 
obviously be considered by the parties in reaching a satisfactory and equitable 
adjustment of the problem. Again, it is to be emphasized that initial determina- 
tion of the proper manner in which compliance with this particular aspect of see- 
tion 315 is to be assured is felt to be one most appropriately left to resolution 
by the parties.” 

Weighing the nature of the compliance actually involved in the case before us 
as against eliminating the need for compliance, we are led to the inescapable 
conclusion that the Commission’s interpretation is sound. 

69. In conclusion, it should be observed that while section 315 speaks in 
terms of affording qualified candidates “equal opportunities” in the “use” of 
broadcast facilities, availability of such “equal opportunities” on a qualitative 
basis is, in the main, theoretical. Quantitative opportunities in terms of the 
amount of time to be made available have not presented problems to the licensees. 
It is evident, however, that “equal opportunities” are impracticable of attainment 
in terms of qualitative duplication. Too many variables play important roles in 
determining the political value of a particular time segment. Given the same 
times of the day and the same day in the week, the audience which was available 
to the initial candidate cannot be assured the subsequent claimant for 315 time. 
At any given time, the various interests and pursuits which attract and compete 
for audiences are rarely the same as those which obtained in the past. It may 
well be urged that mere size of an audience is not a critical factor. From a 
political viewpoint, a candidate would undoubtedly prefer a smaller audience 
of undecided voters than a larger audience of voters already firmly committed 
to his candidacy. 

70. The impracticability of pure equality of opportunity does not leave as the 
only remaining alternative total abandonment of any attempt to carry out the 
intent and purpose of section 315. On the contrary, there remains the logical 
application of the statute by way of substantial compliance with the intent and 
purpose of the act. The intent and purpose of that section are fulfilled, we be 
lieve, when broadcast facilities are made aavilable under conditions which 
amount to the closest approximation to “equal opportunities.” See paragraph 





21 Reference has also been made in the pleadings to the Commission’s holding in the cases 
of CBS, NBC and ABO, 14 R.R. 720 (1956), concerning the appearance by the President of 
the United States on a special program. The question of whether the appearance of the 
President in his constitutional role as Chief Executive in a report to the Nation during a 
national crisis can properly be considered subject to section 315 1s not now before us and 
as to that we express no opinion at this time. 


22 Letter to Mr. Julius J. Brauner, Secretary and General Attorney, Columbia Broadcast- 
ing System, Inc., dated Oct. 31, 1952. 
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IV of our Public Notice of October 1, 1958 entitled “Use of Broadcast Facilities 
py Candidates for Public Office (revised) .” It is important that this point be 
clarified at this time, particularly in the light of some of the arguments advanced 
by petitioners. Theoretical situations have been described to illustrate that the 
Commission’s interpretation contested here would bring about unfair, imprac- 
tical, and unwarranted results—even “unequal opportunities.” W ithout pass- 
ing on such hypothetical situations Which are not now before us, we point out 
that similar situations may be conjured up from any interpretation of section 
315. It follows then that the interpretation which would be consistent with the 
congressional intent is that which permits substantial compliance on the part 
of the licensee. The Commission’s interpretation in the instant case would 
assure such a result on a mandatory basis, regardless of the dire consequences 
advanced by petitioners. The interpretation urged by the petitioners, untried in 
the political candidate field, would not be mandatory in any case. As we have 
interpreted the legislative history of section 315, Congress, by its enactment of 
the section, sought the greatest assurance that “equal opportunities” would be 
afforded in ail cases on a mandatory basis. 

71. A final observation is here pertinent. As we have seen, NBC complied 
with our interpretation and pursued its remedy as it had a right to do, i.e, 
petition for reconsideration. CBS decided not to comply with our interpreta- 
tion and did not afford Daly the few minutes to which he was entitled. Un- 
doubtedly there are situations where it can be claimed that compliance with a 
Commission ruling would result in irreparable injury to the petitioner or the 
public. In such cases, a stay might be warranted. It is obvious, however, that 
in the case before us, compliance by CBS would not have resulted in such irrep- 
arable injury. NBC’s action proves that. On the other hand, time was of the 
essence in this case and CBS's refusal to comply negated the effect of our ruling. 
Under these circumstances, we conclude that CBS should have complied with the 
Commission’s interpretive ruling as expressed in its telegram of February 19, 
1959. 

72. In light of the above, the petitions herein for reconsideration of our in- 
terpretations of February 19, 1959 are denied. 


FEDERAL COMMUNICATIONS COMMISSION*, 
Mary JANE Morris, Secretary. 

Adopted: June 15, 1959. 

Released: June 17, 1959. 


DISSENTING STATEMENT OF CHAIRMAN DOERFER 


In my opinion the majority has construed section 315 too narrowly. If Con- 
gress had intended that the section be read as an absolute, permitting little or 
no discretion, it would not have added section 315(c), which provides: 

“(e) The Commission shall prescribe appropriate rules and regulations to 
carry out the provisions of this section.” 

Admittedly, the leigslative history and debates lend substantial support to the 
majority view. But there is, however, this significant colloguy between Senator 
Fess from Ohio and Senator Dill from Washington. Senator Fess inquired 
whether the bill would require equal time to an opponent if he (Fess) were in- 
vited to address a celebration of some kind. Senator Dill answered: 

“Mr. President, I recognize that the construction stated by the Senator from 
Ohio might be put upon the amendment; but, if the Senator will examine the 
amendment, he will find that following this provision is the statement that the 
Commission shall make rules and regulations to carry out the provision. It 
seemed to me to be better to allow the Commission to make rules and regula- 
tions governing such questions as the Senator has raised rather than to attempt 
to go into the matter in the bill. (67 Congressional Record 12503)” 

At the very minimum it suggests the Commission have some discretion in in- 
stances where the candidate did not initiate the broadcast. 

Obviously, this is the case with respect to bona fide newscasts. Althought this 
may open the door for connivance upon the part of a biased broadcaster such 
conspiracies or biases should be proven according to time-honored American 
procedures and not assumed. 





*See attached dissenting statement of Chairman Doerfer. 
*See attached concurring statement of Commissioner Hyde. 


— attached statement of Commissioner Cross concurring in part and dissenting in 
part. 
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There is no need for an administrative agency to fashion “rules and regula. 
tions” regarding section 315(a) if it were not deemed to be the proper instry- 
ment for balancing the interest of the public in newscasting with the fair pre. 
sentation of political candidates. 

The caveat is against an unfair political use—not a bona fide newscast. True, 
this section has been on the books for over 30 years. But broadcasting on a 
purely aural basis did not present the problems that the addition of visual] 
broadcasting presents, It is difficult to perceive many instances in aural broad- 
easting wherein the candidate did not initiate the broadcast. But in visual 
broadcasting there are many instances wherein the news value as distinguished 
from personal publicity value, prompted the broadcast irrespective of the can- 
didate’s wishes. 

A broadcaster, who under the guise of newscasting, displays a bias or preju- 
dice for or against certain candidates, can be held accountable in the same 
manner as his failing in his public trust to be fair and impartial in the presen- 
tation of controversial issues. 

Although this may be difficult and does not lend itself to prompt disposition 
of complaints wherein time is of the essence, it is no more difficult than distin- 
guishing between a de minimis and a substantial situation. 

I would grant the petition for reconsideration to determine what is or is not 
news and permit the casting of news without requiring equal time under the 
claim that such broadcasts constitute a “use” by the political candidate, 


CONCURRING STATEMENT OF COMMISSIONER ROSEL H, HYDE 


The Commission was urged by the petitioners to exempt appearances of candi- 
dates for political office on news broadcasts from the requirements of section 
315. This section of the Communications Act is worded in unconditional lan- 
guage; the equal opportunity principle is not a matter of Commission discretion, 
However, among other arguments, it was urged that an appearance of a candi- 
date for political office on a news program was not 2 use of broadcast facilities, 
and that to take a contrary view would have the effect of curtailing news cover- 
age of campaign events. 

The examination which has been made of the legislative history of section 315, 
which is outlined in our opinion, convinces me that Congress did not intend that 
the equal time obligation otherwise applicable should not apply if the broadcast 
of a candidate’s appearance was in the format of a news program. I would find 
it difficult to hold that the presentation of the personality of a candidate—par- 
ticularly in civic or charitable activities—bringing him to the attention of the 
public whose favor he seeks at the polls would not constitute a benefit or use of 
broadcast facilities. 

The legislative history shows clearly that when Congress first considered the 
legislation now embodied in section 315, it had notice from its own members that 
such legislation could have the effect of denying all candidates the use of broad- 
casting stations. The record quotes Senator Dill as saying in this connection: 
“* * * T think it would be better to deny it altogether than to allow the candi- 
date of one party to broadcast and the candidate of the other party not to be able 
to secure the same right.” 

Apparently Congress accepted this view. 

In 1956, Congress considered legislation sponsored by CBS, introduced for the 
purpose of exempting appearances of legally qualified candidates on news inter- 
view and other such programs from the requirements of section 315. A prin- 
cipal spokesman for the network urged its passage on the grounds that section 
315 in its present form tended to dilute broadcasters’ efforts most effectively to 
present significant campaign issues. He recognized in this connection that the 
equal opportunity provisions of section 315 applied to such programs. The legisla- 
tion was not approved. 

I think it is clear that the question whether or not appearances of candidates 
for political offices should be exempt from the requirements of section 315 is a 
question of legislative policy. If the policy established in previous legislation is 
to be changed, obviously it should be done by congressional authority. 


STATEMENT OF COMMISSIONER CROSS CONCURRING IN PART AND DISSENTING IN PART 


In my opinion, the controlling factor in this case is a question of “exposure” 
versus “use”. If the two are the same, then there is no doubt but that sec 
tion 315 must be interpreted in the broadest possible sense and be all-encom- 
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passing, in which case any exposure of a legally qualified candidate for public 
office on television (by means of a news program or anything else) automatically 
entitles his political opponent to equal time regardless of the circumstances 
surrounding such exposure. I am unable to find such an all-encompossing 
doctrine from the statute itself or from its legislative history. Apparently 
the Commission did not subscribe to the all-encompassing doctrine either, at 
the time it rendered its decision in the Blondy case (Feb. 6, 1957, 14 R.R. 
_ = I am convinced that repeated exposures of only one candidiate, 
whether it be on a news program or otherwise, would normally redound to the 
advantage of that candidiate. In my view, the aim of the Congress when it 
enacted section 315 was to preclude insofar as possible one legally qualified 
candidate for public office from gaining any unfair advantage over his political 
opponent through move favorable access to the broadcasting medium. Real- 
izing it could not legislate for all circumstances, the Congress empowered the 
Commission to promulgate rules to govern specific situations. 

Accordingly, I am not persuaded that the language of section 315(a) which 
says “If any licensee shall permit any person who is a legally qualified candidate 
for any public office to use * * *” can have such a narrow meaning as is 
guggested by some of those who have requested reconsideration of the Com- 
mission’s February 1959 ruling in the Lar Daly case. 

It is axiomatic that an informed electorate is essential to a healthy democracy. 
In my view, it then follows that under the background and the present word- 
ing of section 315, the Commission’s interpretations and the rules it promulgates 
in connection with section 315 must permit the maximum dissemination of bona 
fide news items by all licensees. On the other hand, it should also seek to 
safeguard insofar as possible the concept of fairness by the broadcast licensees 
toward all legally qualified candidates for public office. Accordingly, as re- 
gards the nine separate items before us in the instant case (labeled (a) 
through (i) in paragraph 3, pages 3—6, of the Commission’s Interpretative Opin- 
ion), itis my view that they fall into the following categories: 

(1) Items (a), (b), (f), and (g) do constitute a section 315 use (Newsman’s 
interview with Candidate Timothy Sheehan; newsman’s interview with Timothy 
Sheehan and Francis X. Connell, chairman, Cook County Republican Central Com- 
mittee, regarding Mr. Sheehan’s candidacy for mayor; the broadcast of Mr. 
Sheehan’s acceptance of his candidacy, and the broadcast of Mayor Daley’s 
acceptance of his candidacy). 

(2) Items (c), (d), and (e) are not as clear-cut as the other items; never- 
theless in my view, they do constitute a section 315 use (Filing of political peti- 
tions by candidates of both Democratic and Republican parties; Mayor Daley’s 
appearance on the telecast of the selection of the speaker for the Llinois house 
of representatives; Mayor Daley’s appearance on the telecast regarding the site 
of the Democratic National Convention). 

(3) Items (h) and (i) do not constitute a section 315 use (Mayor Daley’s 
opening of the March of Dimes drive, and Mayor Daley greeting President 
Frondizi of Argentina on the latter’s arrival at the Chicago Airport). 

I would therefore grant the requests for reconsideration as regards items 
(h) and (i) and deny them in all other respects. 

If the Congress decides to exempt all news programs and programs of a similar 
nature from the equal time provisions of section 315, it can, of course, amend 
section 315 accordingly. Meanwhile, in my opinion, the Commission must con- 
tinue to interpret the present statute with due regard to the needs of the public 
to be informed and with equal regard to the concept of fair play—to do other- 
wise would place the Commission in the untenable position of usurping the 
prerogatives of the Congress. 


The Carrman. I might say that I read the statement with a great 
deal of interest and note the lengthy discussion among the members 
of the Commission in connection with the opinion. 

I suggest to all members of the committee and others who are in- 
terested in the problem, to read the opinion. 

_ Mr. Dorrrer. The interpretive opinion was released on June 15 and 
is designated “FCC Document 59-565, No. 74196.” 
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I am also presenting a copy of my prepared statement which was 
given to the Senate committee with respect to section 315. 
(The statement referred to follows :) 


STATEMENT OF JOHN C. DoERFER, CHAIRMAN, FEDERAL COMMUNICATIONS Commtisg- 
SION, BEFORE THE HOUSE INTERSTATE AND FOREIGN COMMERCE COMMIT? 
JUNE 29, 1959, WitH Respect TO THE SEVERAL BILLS To AMEND SECTION 315(a) 
OF THE COMMUNICATIONS ActT OF 1934, AS AMENDED 


In my opinion, section 315 should be repealed. Programing of political candi. 
dates should be left to the judgment of the broadcast licensee. Bias or prejudice 
should be subject to the same sanctions as the unfair treatment of controversial] 
matters are handled today. The Federal Communications Commission has few 
complaints about unfairness in programing controversial matters. 

The broadcasters were never given the opportunity to demonstrate their ability 
to present political candidates in a fair and impartial manner. It is inconceiy- 
able to me that a broadcaster would risk the loss of a valuable privilege—his 
license—by attempting to discriminate unreasonably between contending candi- 
dates and the public’s right to see and hear news programs. 

I urge repeal of section 315 because I am sure that eventually it will be repealed, 
The spectrum belongs to the people and not political candidates. You can attempt 
to legislate all the fairness you want in political broadcasts, but you cannot make 
the people listen. If the major purpose of the Communications Act is to provide 
for the public interest, that interest must be balanced against the demands of 
-absolute fairness. 

Admittedly, the development of a series of precedents will entail a substantia} 
administrative burden. But the doctrine of fairness and reasonableness has been 
developed on a case-by-case basis in many fields of law, e.g., equity procedures, 
and the setting of rates and standards of service in common carrier and public 
utilities. Section 315, as presently enacted, is not only a common carrier statute, 
it goes further than most in attempting to prescribe in precise and inflexible terms 
what constitutes fairness and equality. 

When the Radio Act of 1927 was being debated and Senator Dill’s amendment 
deleting the common carrier provision from section 18 (predecessor of section 315) 
was offered, Senator Cummins said (67 Congressional Record 12502) : 

“* * * The amendment which is now proposed is one, in my judgment, of pure 
form and will lead to some misinterpretation and misunderstanding, for whenever 
we say that the service must be rendered without discrimination we have made 
that agency a common carrier.” 

Senator Cummins had a real point. When a station is compelled to give time 
to a dozen unknowns on the basis of a newscast, it is placed in the position of 
acommon carrier. This result is inconsistent with section 3(h) of the act which 
provides that “* * * a person engaged in radio broadcasting shall not, insofar as 
such person is so engaged, be deemed a common carrier.” In short, 315 is in 
conflict with the statutory scheme. 

This is a field where discretion, rather than absolutes, is the most feasible 
instrument to provide for the public interest. The broadcasting of news is defi- 
nitely in the public interest. But often it involves candidates and governmental 
officials who do not initiate the news. A continued course of interpretations 
which would dissuade the viewing or presentation of any news incidentally 
involving some qualified candidate under all circumstances may be to the detri- 
ment of the public interest. 

An informed public is indispensable for the continuance of a democratic society. 
If every presentation of a duly elected public official who happens to be, at a given 
time, a qualified candidate for an office must be matched by an equal amount of 
free time by all other such candidates, then the essence of governmental news 
will be emasculated during campaign periods. 

In my opinion a broadcaster should be given some discretion other than a 
Hobson’s choice. This is either a plethora of political programing ad nauseam 
or a complete blackout. 

The important point is that the broadcaster should be given the right to make 
the judgment as to what constitutes news or what programing fills the needs of 
the public and not the candidates. Why should this judgment be delegated to 
those whose sole qualification is a disposition to aggrandize their personal inter- 
ests, indulge their idiosyncracies, or harass a broadcaster who felt it was his 
duty to provide a meaningful program about which he knows the public has an 
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interest? In this capacity the broadcaster is disseminating information—not 
entertainment. I sincerely doubt that a broadcaster who must stake his license 
every 3 years against his record would take a chance of resorting to chicanery or 
unduly promote a favorite candidate under the guise of legitimate newscasting 
or a public interest panel discussion. 

The hazards, hardships, inequities, and inequalities flowing from section 315 
are matters of common knowledge. Applying the measures of experience, the 
pad outweighs the good. This provision, like prohibition, has been “a noble 
experiment.” The weaknesses of prohibition brought on its repeal. Section 315 
is ripe for similar treatment. 


* * % * x: * s 

Mr. Dorrrer. I have a very brief statement this morning and then 
I will be happy to introduce Commissioner Ford and Commissioner 
Cross for the reasons which I shall state. 

First, Mr. Chairman, I would repeal section 315, but this may be 
unacceptable to a sufficient number of Congressmen so as to make it 
unrealistic to press for it further at this time. 

Therefore, as a second choice, I would approve, along with some of 
my fellow commissioners, the language suggested by a proposed amend- 
ment by Commissioner Ford who wiil present this proposed amend- 
ment with the reasons underlying it. 

The issue which presents itself to this committee this morning is 
whether the public right to news is to be subordinated to a concept of 
fairness for political candidates, a concept which I maintain cannot be 
adequately defined or which cannot be administered expeditiously by 
the Federal Communications Commission. 

I think it is almost impossible to set up standards which the Con- 

ess is required to do when it issues a mandate to an administrative 

ody to administer the rational behind the proposal law, such as is 
under consideration. 

I might point out that in my opinion section 315 is the only common 
carrier provision in title III of the FCC Act. 

It is contrary to the original philosophy of Congress as expressed in, 
I think it is section 3(h). It is the one which proscribes a broadcaster 
from being deemed a common carrier. 

But if Congress be of the mind that newscasts and other public 
service programs involving exposure of a political candidate during 
a campaign can be adequately excepted from the Federal Communica- 
tions Commission interpretation of the word “use,” I certainly would 
endorse any such proposal, Mr. Chairman. 

That concludes my statement. 

The Cuarrman. Thank you very much, Mr. Doerfer. 

Are there any questions of Mr. Doerfer ? 

Mr. Rocers of Texas. Yes, Mr. Chairman. 

Mr. Doerfer, you say you are for complete repeal of section 315. 
With human frailties like they are, do you not think that would be a 
very dangerous thing to do from a political standpoint? 

Mr. Dorrrer. It has not been abused in the past. I am not aware 
of any complaints with respect to the newscasting by either radio 
stations or television stations, 

I might hasten to add, however, that no broadcaster is relieved of 
the responsibility to present fairly controversial matters. That is 
highly controversial matters and things of general interest. 
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I just assumed that some political candidate would come within the 
scope of the controversial personalities voicing controversial issues 

Mr. Rogers of Texas. Who is to determine that fairness? 

Mr. Dorrrrr. The broadcaster does it today with respect to othep 
controversial matters. I assume he can be trusted to Yo that with 
respect to political candidates. 

Mr. Rocers of Texas. Who is going to determine whether or not he 
is fair? If you let him determine it, he will say he is always fair. 

Mr. Dorrrer. I think if there is a complaint of bias, prejudice, or 
unfairness, it will be handled the same as the FCC handles it today, 

Mr. Rocrrs of Texas. You mean by hearings? 

Mr. Dorrrer. Yes. 

Mr. Rocers of Texas. But the fact of the matter is if a fellow is 
complaining it would involve the political race in the meantime. 

Mr. Dorrrer. I appreciate it takes a good deal of time and the de 
termination may be long after the fact, there is no question about that, 
but that will necessarily happen with respect to some of these proposed 
amendments. 

We may have just as much difficulty in attempting to determine what 
constitutes a newscast as we do whether or not it has been a fairly 
presented controversial matter. 

Mr. Rocers of Texas. Why would not this whole question be an- 
swered to take one of these simple bills and insert in this— 

If any licensee shall permit any person who is a legally qualified candidate for 
public office to use a broadcasting station for political purposes, he shall afford 
equal opportunities to ali such candidates using the broadcasting station. 

Mr. Dorrrer. That is presently inthelaw. Iassume that ordinarily 
the broadcaster would, especially if it is a paid program. But my 
difficulty arises when a broadcaster must weigh the interest of the 
public in a particular program. 

As I have stated before, you just cannot make the public listen. 
There is a point where the presentation of the political programs, 
although they meet any standard of fairness, probably reach a point 
of ad nauseam so far as the public is concerned. 

Now, the broadcaster has been entrusted with the right to make a 
judgment as to what constitutes or what would provide for the publie 
interest. I can conceive of no better judge on the spot than the broad- 
caster because not only has he got the experience, but he has got to 
know how to be fair. 

His license comes up every 3 years and he just cannot afford to be 
biased or prejudiced and endaiser what everybody regards as a valu- 
able privilege. 

Mr. Rocers of Texas. You know as well as I do most laws are 
passed because they are concerned with what a few people do. Laws 
are passed to prevent any crooks from operating. 

This is what this situation is tome. You might have 5,000 broad- 
casters who were just as fair and honest as they may be. You 
might have one mountebank in this whole outfit that would upset the 
applecart. That would be the fellow that makes it necessary for a 
law to be passed. 

Mr. Dorrrer. I agree, Congressman Rogers. But he can be reached 
today without the passage of a law. 

Mr. Rocers of Texas. What is that? 
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Mr. Dorrrer. He can be reached today without the passage of a 
law or amendment. 

Mr. Rogers of Texas. Yes, but it is such a roundabout situation that 
by the time you get around to settling the question it has become 
moot. : ; 

Mr. Dorrrer. I will admit it is a viewpoint, but you have to take 
some calculated risk when you are trying to provide for the public 
interest in news. 

If you are going to put on the other scale absolute fairness to poli- 
tical candidates, it may so outweigh the presentation of news that 
there is no news involving political candidates during the campaign. 

Mr. Rogers of Texas. The reason for that, of course, is that it is an 
abuse of the situation by some fellow who will say, “Well, this is a 
news broadcast,” and he will devote his whole news broadcast to ex- 
tolling the virtues of John Doe who is running for public treasurer— 
that is the reason you have to have some control on this. 

Every time he has a news broadcast he just mentions the fellow’s 
name. This would be unfair to other candidates. 

That is what this thing is directed to. 

Mr. Dorrrer. May I suggest to the Congressman that there are 

robably two schools of thought when it comes to legislation. There 
is one that tries to anticipate an evil or a harm and to guard against 
it. 
I am of the other school. I do not believe that you should legislate 
until there is a demonstrated evil and a pretty good reasonable way of 
reaching it and curbing it by the passage of the law. 

Mr. Rocers of Texas. You mean you ought not to pass a law 
against murder until somebody gets killed ? 

Mr. Doerrer. It has been on the books for a long time, sir, I sup- 
pose if we go back there never was a law until the first murder was 
committed. 

Mr. Rocers of Texas. Well, you go back to the Ten Commandments 
for that. But no punishment is provided there. 

Mr. Dorrrer, I assume you can probably see the situation where 
an evil would flow as a reasonable deduction from a set of circum- 
stances, but generally, no, that has not been the American way. 

I suggest again that section 315 got on the books without any evil 
ever having been demonstrated. 

Mr. Rogers of Texas. You mean, Mr. Chairman, that all the laws 
we had were passed after something happened that created the need 
for it, some abuse of some right. 

Mr. Dorrrer. I think most laws in civilized countries have been 
adopted that way. 

Mr. Rocrers of Texas, It might be a proper thing to readjust our 
thinking. We have so many laws now that we might anticipate a 
few abuses and avoid the damage that flows from that. 

Mr. Dorrrer. Isn’t that essentially the difference between coun- 
tries which have a legal system based upon the common law, rather 
than the codes ? 

A code is one where they try to anticipate. It is not generally 


acceptable, especially in English-speaking countries, There may 
be some, 
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Mr. Rogers of Texas. Well, we could argue that for a long time, 
Mr. Doerfer. 

We have a sort of hybrid mixture between the common law and 
codes in this country. 

Mr. Dorrrer. I know that we are getting philosophical but T sup. 
pose all these things stem from some of these fundamentals. 

In a case of this kind, assuming that Congress never passed sec. 
tion 315, and there never had been complaints, we would not be here 
today, or if what few complaints that did arise the Commission was 
able to handle, we would not be here today. 

Mr. Cuarmman. Mr. Bennett. 

Mr. Bennett. If you repeal, which I take it you favor, section 315, 
in its entirety, then would it leave to the discretion of the station 
owner, if he gave time to one political candidate, whether he would 
give the same amount of time to all other candidates? 

Mr. Dorrrer. Yes, he would have that discretion, but he has hoy- 
ering over him, at all times, a day of reckoning. He must some- 
time be able to defend his action before a charge that he had not 
handled a controversial matter fairly or impartially. 

Mr. Bennett. If you repeal this section, then under what part of 
the act, if any part of the act, would you deal with a complaint that 
the station owner had not been fair? Would there be any require- 
ment that he be fair ? 

Mr. Dorrrer. Yes, Congressman Bennett, there have been some 
charges of unfairness in the treatment of a controversial matter and 
the Commission has considered it. 

Although it did not revoke the license, it reprimanded the broad- 
casters and indicated that goes into his file. 

I assume that the sanction would develop in two ways: One, if he 
were an applicant for a new facility certainly the opposition would 
use that as a score against him. 

Two, if it is an accumulation over a period of time he would defi- 
nitely be in hot water. That is my considered opinion. 

Mr. Bennetr. How would he be in hot water if there are not any 
criteria in the law to govern his conduct in a situation of that kind? 

Mr. Dorrrer. I think the criteria would have to be developed I 
suppose on a comprehensive hearing and ad hoc, somewhere along 
the line, the Commission could not fail to see what everybody else 
can see. 

They have just pointed out that section 309 provides and has a 
public interest standard. 

I might point out that the two cases which come to mind and in 
which the Commission revoked the license, one was, of course, the 
notorious Dr. Brinkley, where he used a radio station primarily to 
promote his own business, which was filling prescriptions according 
to code. 

Another was a doctor who inveigled at lenth against certain reli- 
gious groups and races. 

Now, whatever the grounds were in the court’s opinion, which sus- 
tained the Commission, whether this man endangered public safety 
because he incited to riot or whether he handled the matter in a very 
highly prejudicial manner, I cannot state, but certainly that is the 
type of development which you have to watch out for. 
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The solution to this political thing is not going to take place over- 
night. This is going to be a long drawn-out process. 

I do not want to be facetious, but I say this: What you don’t do in 
1959 you will have to do in 1969, or 1979, because I do not think that 
anybody can really define a standard of fairness. 

Certainly none of the State legislatures nor Congress has been able 
to define reasonableness or unreasonable discrimination in the public 
utility or the common carrier statutes. 

You have a very broad standard. The rates shall be reasonable 
and the services shall be reasonable; I think there is a proscription 
against unreasonable discrimination. 

That is all the utility commissions in the country have. 

As I say, this is a common carrier section; it is the only one. I 
don’t see why Congress does not resort to the experience which is 
analogous in the public utility field and try to implement its concept 
in the same manner. 

Mr. Bennett. I assume that most people, including the Commis- 
sion and Members of Congress, would feel that if the station gave a 
specific candidate for a specific office a certain amount of time to dis- 
cuss the issues and advocate his candidacy, it would be generally felt 
that in fairness the station ought to give the same amount of time to 
other legally qualified candidates for the same office; is that not true? 

Mr. Dorrrer. I agree that that ought to be, but I go one step further, 
and I say that the broadcaster would do it weuenie ta does it today in 
other matters. 

Mr. Bennett. The thing I cannot see in your argument is this— 
where we are dealing with a specific political discussion and a station 
gives candidate A for Congress 15 minutes to discuss his candidacy, 
why should any complication arise? The statute now requires that the 
station give other legally qualified candidates equal time. Where 
would you run into any problem? That provision is in the act be- 
cause, as you just said a minute ago, fairness would seem to dictate 
and the public interest would seem to dictate, that if one candidate is 
allowed the facility to discuss his candidacy, as a purely selfish ad- 
vocacy of his own election, every other candidate ought to have the 
same opportunity. 

I can see the problem develop later when you get into news broad- 
casts and other things of that sort where you can have many problems 
like the one you just dealt with so recently. 

But in the area where specific political time is allocated, do you see 
really a harm in having the law itself provide equality ? 

Then you do not leave room for any discretion on the part of the 
broadcaster. 

Let me ask you this question: Why should there be any discretion ? 

Mr. Dorrrer. That is the law today. I assume that is why we are 
here. 

The Commission has so constructed it, it is expeditious, and if 
we can reach it and we generally do, before the election, you need no 
amendment, you need nothing. 

The interpretation prevails and that is it. But I have pointed out 
that what is facing this committee today, or Congress, is the issue as 
to whether or not the public interest, the public’s right to use its own 
spectrum to obtain news which involves political candidates during a 
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campaign, is to be subordinated to this concept of equality and fairness 
to any candidate who happens to be offering himself for election, 

You have to make a choice; you cannot have both, according to the 
present interpretation of section 315, 

Mr. Bennett. Irrespective of section 315, do you see any harm in 
going as far as I have suggested ¢ 

In other words, leaving section 315 as it is, in those cases where you 
are dealing with pure political allocation of time? 

Mr. Dorrrer. No, I have endorsed that as my second choice. | 
certainly would take a half a loaf. I think that is a step forward, 

I think that Commissioner Ford’s proposal is a step forward, I 
have examined H.R. 7985 and I certainly would take that as a second 
choice. 

All I am trying to say is, however, that both the language of Com. 
missioner Ford and the language in H.R. 7985 will do two things; 

First of all, it will not permit the Commission to determine most 
of these complaints before the election. There will have to bea 
hearing, there will have to be some evidence gathered, a determination 
made as to what constitutes a newscast. 

Until we have that, I do not think we can operate very quickly, 

The Cuarrman. Would it not be mandatory for the Commission to 
promulgate a rule that would describe what is a newscast ¢ 

Mr. Dorrrer. I think it would be much easier to prescribe what is 
not a newscast. I do not know of a definition, Mr. Chairman, of 
what constitutes a newscast. 

The CHamMan. Well, the Commission went to great hengthe in 
this interpretative opinion to justify its action in the Lar Daly case, 
I think any court will uphold your decision with the record and the 
legislative history you gave. 

Mr. Dorrrer. Yes, but you ask whether or not we could promul- 
gate a definition of newscast. If I thought we could that would 
solve it. 

In the Lar Daly case even the newscast was considered a use and, 
therefore, proscribed by section 315. So the administration of the 
act such as this by saying you cannot do something is much easier 
than to say under what circumstances and what facts you can do 
something. 

The CuatrmMan. Suppose you got a candidate in a rather unusual 
situation, in an unfortunate situation. Now, would that mean that 
just because he is a candidate you have to give somebody else that 
much time to be caught also in an unfortunate situation ? 

Mr. Dorrrer. Well, I do know that some candidates—and I do 
know that some people who have been in high office have often said, 
“T don’t care what you print about me as long as you just use my name 
and spell it right.” I don’t know what things the candidates will go 
through in order to get his face on the television screen. 

I assume that there are some things he certainly would not want 
to do. There are a lot of things he probably would do that an ordi- 
nary person would not do. 

I do not want to go to extremes, but I would like to narrow the 
conflict, where the newscaster says, “Why, this is news,” and the 
other candidate says, “How come he is on every other night and I 
don’t make any news?” 
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Well, he is in office and he just cut a ribbon for a new bridge and 
he just started this campaign for the Boy Scouts, and this one for 
the Red Cross, and up and down the line, and finally you get to the 

int where he would be on every night and you would have an 
awful time trying to say that is not a newscast. | 

So it is going to be very hard to administer. I think that this com- 
mittee should be so advised. 

Nonetheless, I would risk it because, and I am repeating myself, I 
do think that the public’s interest in newscasting is paramount to the 
equality or the claims of equality by any who aspire for public office. 

The CuarrMan. Mr. Moss. 

Mr. Moss. Mr. Doerfer, do you regulate in any way the activities of 
the networks / 

Mr. Dorrrer. Yes, we do. 

Mr. Moss. What regulatory control do you have over them, sir? 

Mr. Dorrrer. We have the network rules and regulations which ] 
shall be happy to submit to you. 

Mr. Moss. Do you license them ? 

Mr. Dorrrer. Not network per se, but all networks are operated by 
licensees and we do have the control of the licensee and that is how we 
reach some network practices. 

Mr. Moss. Here I notice in the bill proposed by Mr. Younger and 
Mr. Cunningham and Mr. Rogers that on page 2 we say: 


Appearance by a legally qualified candidate on any news program, including 
news reports and news commentaries, where the format and provision of the 
program are determined by the broadcasting statioun— 

I recognize that you have control over the station and you license 
it and if it were not acting fairly you would have some means of 
control. 

But it goes on and says: 
by the network in the case of a network program, and the candidate in no 
way initiated the recording or the broadcast, shall not be deemed to be use of a 
broadeasting station. 

How would you get to the network? Through the individual li- 
censee who had carried the program ? 

Mr. Dorrrer. Yes. We would determine that by reading into our 
language which we have by our rules that any licensee who operates 
a network, and a network 1s defined by the act to be any two stations 
or more which program simultaneously in some manner. 

So that it is easy enough to reach a network by just—you could 
change the language here to make it absolute or you could trust the 
FCC’s interpretation which has been used for years. 

Wherever network appears it is those licensees who operate in that 
network. 

Mr. Moss. Are all networks operated by licensees? 

Mr. Dorrrer. I don’t know of any that is not. 

Mr. Moss. How do you get them licensed? How do you license 
ro who operate the network ? 

Mr. Dorrrer. There is no license for the operation of a network. 

Mr. Moss. A network is a separate entity, is it not ? 

Mr. Dorrrer. No. 

Mr. Moss. Are NCB, CBS separate corporations? 


44328—59 


5 














62 POLITICAL BROADCASTS—EQUAL TIME 


Mr. Dorrrer. My understanding is that it is not. A network may 
be a licensee who prevails upon a number of licensees to accept his 
program at a given time for a consideration. 

Mr. Moss. By licensee, you mean someone who owns a station ]j- 
censed by the Commission ¢ 

Mr. Dorrrer. Yes. 

Mr. Moss. I understood that ABC did not own any stations. Am 
I correct? 

Mr. Dorerrrer. ABC owns five television stations. 

Mr. Moss. I think they had a divorce a few months ago, or some- 
thing. 

Mr. Doerrer. I am just advised that the Mutual Radio Networ 
which may be academic at the moment, has no licenses but. that is an 
association of licensees. 

Mr. Moss. It is a separate corporate entity ? 

Mr. Doerrer. I still think my definition stands. 

Mr. Moss. How do we define news programs, news reports, news 
commentaries ¢ 

Mr. Dorrrer. I would not have too much trouble, but I can con- 
ceive of where another Commissioner and I may have some difficulty 
and then when you multiply that and increase it to seven, you might 
have some difficulty. 

But I do think that over a period of years perhaps there would 
evolve some definition, some standards which today I just cannot 
supply. 

Mr. Moss. There are quite a number of radio stations operating in 
the country today that seem to carry principally recorded material, 
occasional newscasts and heavy advertising. Am I correct in that? 

Mr. Dorrrer. Yes. I think there are about 3,400 AM stations and 
probably 500 to 600 FM stations. 

Mr. Moss. I am not going to try to cite any particular instance, 
but I have heard rumors that in some of these small stations where 
they are practically one-man operations and most of the material is 
recorded material, that if you make a good healthy purchase around 
campaign time of spots that you can get pretty favorable mention 
on newscasts. 

Do you think that is possible ¢ 

_Mr. Dorrrer. I assume that it is possible, yes, but in the absence 
of a complaint or to put it the other way, if there were a complaint 
according to the present interpretation of the FCC act, why, the 
opponent is entitled to equal time. 

Mr. Moss. On this matter of complete repeal of 315, which you 
advocate and which I assume that the committee will consider in 
the course of its deliberations on this matter, do you feel that we 
can leave entirely to the industry the question of allocating time to 
political candidates, and that there is no need at all for any super- 
vision in this field ? 

Mr. Dorrrer. I sincerely do. 

May I add a reason for this? 

Mr. Moss. You say the public has a right to obtain news on these 
campaigns? 

Mr. Dorrrer. Yes; the entire concept of the FCC Act is that the 
spectrum belongs to the public. 
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Mr. Moss. And that would extend to the free time made available 
for candidates in the course of a panel discussion or presentation of 

iews 
oY Mr. Dorrrer. Yes. 

Mr. Moss. It would exempt all of that? 

Mr. Dorrrer. Yes; because the best gage of what the public wants 
igwhat the public tunes into. ' 

Mr. Moss. Let us not get into that because that is where I disagree 
very pointedly with the industry. I think the best gage of what the 

ublic wants 1s what is available. When they call up on one of these 

lls and say what are you watching, it is what you have tuned in, you 
a the only thing that is available. If each station chases the 
other one we end up with one type of program. That is what we 
have today. 

Mr. DorrFer. We won’t unravel that one. 

Mr. Moss. Would you say that only those candidates in whom there 
isa deep public interest should be permitted to have time on a pro- 

q You say here that you can attempt to legislate all fairness 
you want, but you cannot make the people listen. 
" Is there a feeling that those candidates who might command an 
audienee should be permitted time and those who would not. be taken 
off the air ? 

Mr. Dorrrrr. Yes; I think the broadcaster because of his experience 
would know better than any one Commissioner or group of Dinnaiee 
sioners what. constitutes public interest in candidates for the same 
reason that many newspapers do. 

We all know that newspapers will support some candidates, but 
because of the public interest in the opponent or opponents, directly 
will give those candidates both news coverage and editorial.comment. 

Mr. Moss. Of course, we also know that some newspapers just seem 
to become temporarily blind during the campaign and not even know 
that there is another candidate running. 

Mr. Dorrrer. I am not aware of any movement either on a con- 
stitutional basis or on the legislative basis to curb the newspapers. T 
agree they have been quite unfair. 

Mr. Moss. Do you believe there is a substantial difference between 
anewspaper and the radio stations ? 

Mr. Dorrrer. There is a difference, but I don’t think 

Mr. Moss. You do not license the newspapers? 

Mr. Dorrrer. There is a difference, but I don’t think it is as sub- 
stantial as it used to be. When you stop to consider that about 1945 
we had about 900 AM radio stations and we have 3,400 now, when you 
stop to consider we have over 500 television stations, and another fac- 
tor, when you stop to consider that there will probably be more 
television stations in most of the major markets than our newspapers 
and there is always the opportunity to get on some other television 
station, I don’t think 

Mr. Moss. We could agree on this, that there is a very substantial 
constitutional interest. 

Mr. Dorrrer. Indeed there is. There might be in this case, too. 

Mr. Moss. So the committee cannot be concerned over the practice 


of = newspapers; whether we disagree or agree, they have certain 
rights. 
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Mr. Dorrrer. I don’t know. The Congress did not like prohibition 
and cut it out of the Constitution. 

Mr. Moss. We recommended in that case. We could not act. 

Mr. Doerrer. That is true. That requires, I suppose, a substantia] 
undercurrent among the people. 

Mr. Moss. While we are on that subject, we have three major net. 
works. In politics on a national scale this can be extremely signif. 
cant. We have no newspaper with comparable coverage. When we 
take the network out there is no newspaper in this Nation that has 
comparable coverage. 

Mr. Dorrrer. That is very true. I do think there is a difference, 
I do not think it is quite as substantial as some people say. 

What I wanted to add was that many times people in discussing 
section 315 talk as though there were only one station in a community, 
or one television station in acommunity. That just is not true as we 
all know. 

Mr. Moss. The question is where it is, is it not ? 

Mr. Dorerrer. Yes. I don’t know how many there are now, but the 
trouble with a television station is that it covers more than one com. 
munity. It covers quite an area, as you know. 

In some cases the radius may be 80 miles. So that so far as State 


and National candidates are concerned, it does not necessarily mean | 


because there is only one television station in a community that ther 
isno coverage inthe area. It may be covered by others. 

Mr. Moss. I am more concerned at the moment with the coverage 
of the small radio stations. There are more of them. Possibly ther 
are more communities having single radio stations than there ar 
having a single television station. 

Mr. Dorrrer. Yes, that is true. 

Mr. Moss. It is this type of station where we find more and mor 
automation of programs, operated like a jukebox with an announcer 
reading a local wire service for a news program and perhaps as many 
ads as they can comfortably put in in order to produce as much revenue 
as possible. 

Primarily their interest there is in revenue. They do not havea 


regular news department. This is where I am concerned about abus 


if we have no guidelines. 


Mr. Dorrrer. Well, if they are interested in revenues the best way _ 


to get revenues is to get a following, get an audience, get viewers. 
And if you have programs that interest the viewers, you are going to 
have a correspondingly better bite of the market, so to speak. 

Mr. Moss. I think you have made your position very clear, Mr. 
ee on your statement. I just wanted to explore it a little mor 

ully. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. I only have one question, Mr. Chairman. 

The question that bothers me on your position is the approach of 
preventing a party or an individual getting control. Under your 


system if somebody got control of the FCC by Presidential appoint | 


ment and they in turn controlled the licensees and you could do 
what you wanted with them, you would be up against the same thing 
that caused the passage of the Hatch Act. That is where I fail to 
follow you in your theory. 
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Mr. Dorrrer. Of course, I just cannot conceive of that occurring. 
I suppose we could conjure up a lot of circumstanes where it would 
be inadvisable to repeal, but I think you have to approah this with 
taking into consideration what is probable, what is likely. 

I cannot conceive of a broadcaster who has worked hard to pro- 

m and to gain a substantial following, we might say, who would 
endanger the renewal of that license by even daring to be unfair to a 
candidate who is above being just a nuisance value. 

People, themselves, if they are interested in a hog caller, would 
like to see him and hear him. ris 

It would be foolish for a broadcaster not to put him on. I hat does 
not mean that he has to put him on, all the time, or every time some- 
body else speaks. 

Mr. Moss. Wilithe gentleman yield for one question ? 

Mr. Youncer. Yes. ORL 

Mr. Moss. Mr. Chairman, in the course of the Commission’s ex- 
perience, how many licenses has it suspended or revoked ? 

Mr. Dorrrer. Very few. I can only think of two or three cases. 
I do not know about suspension. There have been reprimands. I 
do think that the very fact that the license can be suspended or re- 
yoked has been a substantial deterrent to some of the undesirable 
practices. ' 

But this country is dedicated to the idea of trial and error. 

As I indicated before, we probably haven’t got the best government 
in the world, but as Churchill said, “Democracy is not the best, but 
itis the only one that works.” 

That is true of our broadcasting. We cannot have perfection. 
Wecannot have perfection in anything. 

Mr. Youncer. That is the only point I want to make. You are 
setting up a system of perpetuation, with which we do not agree or 
do not make possible in other fields. 

Mr. Dorrrer. I may be wrong, but what I am trying to point out 
is that if you amend section 315 and use anything at all, call it fair- 
ness or impartiality or newscasting, you have changed immediately 
the present administration of that act. 

All of this will entail some delay and it will also entail a very 
difficult problem of attempting to establish what constitutes a news- 
cast or some of these other things which have been mentioned. 

Now, it might be perfectly possible, and I am hopeful it will be 
evolved someday, sometime, but I am fearful that somewhere along 
the line we might throw up our hands and say, you cannot define it 
and let us go back to the word “reasonable,” which has served other 
common carrier and public utility regulations very adquately through- 
out the history of this country. 

I might say again this is the only common carrier section in the 
broadcasting title of the act. 

Mr. Youncer. That is all. 

The CHarrman. Mr. Avery? 

Mr. Avery. Mr. Doerfer, there are other controversial matters where 
public policy is involved besides political candidates. Let us take 
an issue of a bond election coming up within a community. Is there 
anything in the act, or in a license that would preclude a television 
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station from taking an editorial point of view on any issue other thay 
political candidates. 

Mr. Dorrrer. I know of nothing specific except in the general Jap. 
guage which is couched in the public interest and which by the Com. 
mission interpretation excludes treating controversial matters in q 
biased or prejudiced way. , 

Mr. Avery. The language that follows in 316, I think, is repeated 
in several sections. It goes back to public interest, convenience, and 
necessity. Those are general terms which appear in various sections 
of the act and all preclusion is based on a general interpretation of 
that language except political candidates; is that correct, sir? 

Mr. DorrFrer. Yes. 

Mr. Avery. You know of no particular problems that have arisen 
over the years resulting in any further definition. 

Mr. Dorrrer. No. 

Mr. Avery. What about the industry code so far as morals are 
concerned? Is that in the act, or is that a matter of judgment on the 

art of the station manager and substantiated by the Commission's 
interpretation when they renew their license ? 

Mr. Doerrer. No, it is not. There is just one provision in the act 
on which it is appropriate to comment now. There are proscrip- 
tions against the use of indecencies, obscenities, profanities, and 
lotteries. 

Mr. Avery. As far as your observation and experience goes, no 
problem has arisen in any of the other categories ? 

Mr. Doerrer. I think there have been some problems in the past. 
In that respect -we can walk hand in hand with the courts in inter. 
preting what constitutes indecencies and profanities and obscenities 
in any other printed media. 

Weare not alone on that type of thing. 

Besides, you do have a backlog of precedents. There are some 
things which really obviously are obscene and there is not much 
argument about it. 

You do get into another field where there is probably some 
argument. 

Now, the lottery situation apparently has been clarified by the 
courts. The Commission certainly should now have a concept of what 
constitutes a lottery after the ABC case decided by the Supreme 
Court of the United States. 

There is another case decided recently by the circuit court of 
appeals. 

Mr. Avery. Thank you, Mr. Chairman. 

The Cuarrman. Thank you very much. 

May I ask you this one question: In your opinion, under the ruling 
of the Commission in the Zar Daly case, it would not be a violation 
of section 315 if national conventions were televised ? 

Mr. Dorrrer. I think that if the national conventions were tele- 
vised that there would be no violation even under the Zar Daly ruling 
in section 315 until that moment that somebody has been nominated 
as President and Vice President because up to that time, according 
to our definition 
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Mr. Dorrrer. We have tried to anticipate the presidential and 
vice-presidential situation and we deferred to the States as to what 
constitutes a qualified candidate for most of the offices, including 
Congressmen and Senators. — 4 ; 

But when it comes to President and Vice President, we have some 

ific rules. 

The CuarrMan. I know that, but I am talking about all these other 
candidates who appear during the course of the convention. 

Mr. Dorrrer. I do think under the Zar Daly ruling there is some 
language which exempts what we call de minimis. That is a fleet- 
ing glimpse of somebody who might be in the crowd. _ 

The CuairMAN. Some of them you do not get a fleeting glimpse of; 

ou get a full-scale speech out of them. 

Mr. Doerrer. That is precisely what is difficult about 315. Obvi- 
ously if the chairman of the convention is a candidate or some of the 
speakers who nominate various candidates for President or Vice 
President, certainly the broadcasters, whoever put that program on 
in the State in which they happen to be running, are in difficulty. 

The CuarrMan. You know yourself that the chairman of the Re- 
publican National Convention was already nominated and was a 
candidate. 

Mr. Dorrrer. The answer is that section 315, in my opinion, would 
apply. 

The CuammMan. Thank you very much for your appearance today. 


Mr. Sarnoff. 


STATEMENT OF ROBERT W. SARNOFF, CHAIRMAN OF THE BOARD, 
NATIONAL BROADCASTING CO., INC. 


The Cuarrman. We are glad to have you again before the commit- 
tee. I believe you are chairman of the board of the National Broad- 
casting Co., and former president of the organization. 

Mr. Sarnorr. Thank you, Mr. Chairman. 

For the record, my name is Robert W. Sarnoff, chairman of the 
board of the National Broadcasting Co. 

Mr. Chairman, I do appreciate very much your courtesy in schedul- 
ing my appearance at this time so that I will be able to keep other 
commitments. 

I realize what a sacrifice it has been for you and the other members 
of the subcommittee to carve out the time from your own busy schedules 
to give consideration to the Lar Daly issue. 

The public already owes you a debt of gratitude for the constructive 
work you have been doing and for the equally important work that 
the Subcommittee on Legislative Oversight has been doing in its panel 
discussions on the administrative process. 

We feel confident that the same thoughtful approach to the broad- 
east probably will go far toward producing an equitable solution. 

Iam here today to present the view of the National Broadcasting Co. 
on the urgent problems arising from section 315 of the Communica- 
tions Act, and on the measures that have been introduced to solve 
them. 

I do not appear before you as a special pleader for NBC, or the 
broadcasting industry. 
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The restrictions 0 broadcast political coverage which concern this 
subcommittee do not in themselves impose any commercial handicap 
on any broadcasting station or network. 

It would place no serious burden on broadcasters, as businessmen, 
to conform to the most rigid interpretation of section 315. 

But there is a burden, an onerous one, and it is borne principally by 
the American electorate. It takes the form of a severe restriction on 
the public’s right to be freely informed and it weighs most heayi] 
in the most vital area which that freedom is intended to protect: the 
enlightened exercise of the ballot. 

Our concern for this burden at NBC is the concern of all citizens 
and the concern of all those charged with a responsibility to the 
public interest. 

Indeed, if anyone may be said to have a special personal stake jn 
the problems arising from section 315, it is those who hold and geek 
public office and who rely on our broadcast service as a principal link 
to their constituents. 

Perhaps this is one of those rare occasions when witnesses before a 
House committee are testifying less in their own interest than in the 
interest of the members of the committee and their colleagues of the 
Congress. 

Section 315 has a history of frustrating the very ends it was designed 
to serve, but never has it aroused such profound frustrations or posed 
so urgent a threat as in the Lar Daly ruling by the Federal Comm- 
nications Commission, which has been reaffirmed only this month, 

This ruling is unsound in principle, unrealistic in practice, and 
harmful in effect. Its clear and immediate result is to clamp a politi- 
cal gag on the special techniques of television and radio journalism 
virtually on the eve of a national political campaign. 

Unless the gag is lifted during the current session of the Congress, 
a major curtailment of television and radio political coverage in 1960 
is inevitable. And as a painful corollary, reporting of public affairs 
of any kind would be heavily limited during the political campaign. 

The Zar Daly ruling is unsound in principle for several reasons. 
In its entire history, going back 32 years, section 315 has never before 
been construed to apply to radio or television news broadcasts carrying 
the voices or images of political candidates. 

In its only decision on this issue before the Zar Daly ruling, the 
FCC ruled that section 315 did not apply in such cases. Section 
315, in the section’s own words, applies to “the use by the candidate” 
of the station’s facilities. 

When a candidate’s voice or image is carried by film or tape ona 
newscast, the candidate does not use the station; the station uses the 
candidate in its reporting of the news. 

In a far larger sense, the Zar Daly ruling is unsound in principle 
because it curtails the freedom of journalists to report and edit the 
news. 

Today more Americans get their news from television and radio 
than from any other medium. There are about 214 times as many 
television and radio stations in the United States as newspapers. 

Nobody who lives in the middle of the 20th century, and surely 
not the press, would deny freedom of the press to those who dissemi- 
nate the news through electronic techniques instead of printing plants. 
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The incongruity of the Lar Daly case can perhaps best be appre- 
ciated by imaging a direct parallel affecting America’s newspapers. 
It would mean that whenever a newspaper decided, in the normal 
exercise of journalistic Judgment, to run a picture or a news story 
quoting a political candidate, a Government agency would order the 
paper to allot an equal amount of space to all his opponents to fill in 
any Way they desired. — . 

It seems farfetched indeed, yet that is precisely what the FCC has 
ordered broadcasters to do. : 

The Lar Daly ruling is unrealistic in practice because a single tele- 
vision news report showing any political candidate would in effect 
compel a station to sacrifice most of its news time and thereby its news 
function, to any and all opposition candidates, for any use of their 
own. 

What this would mean in 1960 can be demonstrated in terms of 
NBC news reporting during the last presidential campaign. During 
the month of October 1958, our 15-minute news program, Monday 
through Friday, used news-film excerpts on 24 occasions showing 
President Eisenhower and Governor Stevenson. 

If the current ruling had been in effect, we would have been com- 

lied to grant time to the 15-odd fringe- and splinter-party presi- 
dential candidates. 

We estimate that if each of them received the amount of time occu- 

ied by newsclips of the two major candidates, they would have con- 
sumed all the rest of the 534 hours alloted to our evening news report 
that month. 

The concept of the program as a balanced report of world news 
would have been totally invalidated. 

The Zar Daly ruling is harmful because, as a practical matter, it 
will compel broadcasters in the forthcoming national political cam- 
paign to abandon the unique and powerfully eloquent journalistic 
tools of broadcasting—the voices and images of the candidates them- 
selves. These are the special, unmatched qualities which are the 
essence of radio and television. 

Through these qualities, broadcasting has operated to amplify and 
strengthen our democratic process by placing those who seek public 
office under a wider and closer scrutiny by the electorate than other 
generations ever dreamed possible. 

The curtailment we face in political coverage will also hamper our 
reporting of other vital public affairs and issues, because many of 
them inevitably involve prominent officeholders who happen to be 
political candidates as well. 

It will place these curbs on our reporting of local news, national 
affiars, and even foreign policy issues during an era of world tension 
and in the midst of an election campaign when the public has a crucial 
need to be informed. 

I believe it is a matter of compelling urgency to remove these de- 
structive effects of section 315. It is our conviction at NBC that this 
can best be done, not through fresh administrative interpretations or 
rulings in the courts, but by clear-cut congressional action on section 
315 itself. | 

The Iur Daly ruling is only the latest example of how the letter of 
this law tends in practice to destroy its spirit. 
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We believe that the basic principle underlying the equal-time pro. 
vision is to insure the people of a fair, balanced presentation of the 
political facts and arguments they need to know to govern themselveg, 

Certainly that principle cannot be served by discouraging such 
presentation altogether. Yet that has been the historic effect of seg. 
tion 315. 

It has been a deterrent rather than a stimulant; it has clogged the 
political pump it was intended to prime. 

This paradox had been operating for many years in two areas of 
broadcasting before the Federal Communications Commission ex. 
tended it to the field of news coverage. One was the presentation 
of campaign talks by the candidates; the other, panel discussions and 
interviews and debate programs. 

It is patently in the public interest for broadcasters to offer appro- 

riate time for talks by the major party candidates for President and 
Vice President. But if they do, section 315 requires them to give 
every other candidate for those offices equal time. 

In 1956 that would have meant equal time for those 15-odd candi- 
dates, as well as their running mates. 

In 1956, the aggregate vote for all the minor party candidates barely 
exceeded 1 percent of the total popular vote. Yet if we are to observe 
section 315, these candidates would occupy far more air time than the 
candidates of the two major parties. 

To require hour upon broadcast hour to be devoted to the often 
quixotic antics of little-known candidates; to require this so that the 
public might listen for just one hour to the candidates in whom they 
are really interested, is, in my opinion, a miscarriage of commonsense 
and a disservice to the public. 

Such an exercise in tedium might well destroy public interest in 
listening even to the major candidates. 

As to panel discussions and such programs as “Meet the Press,” and 
“Face the Nation,” the practical effects of section 315 preclude the 
participation of many of the best informed and most vitally placed 
national figures during periods of political campaigns, the very time 
when it is most important for the public to absorb knowledgeable 
discussion of public issues. 

Because of the rigid equal time requirements, qualified authorities 
who happen to be candidates for office are in effect blocked from 
appearing on such informative programs even when their appearance 
is prompted by special knowledge of the subject under discussion. 

In this connection, I should like to repeat the assurances given by 
NBC in 1956 when legislation to amend section 315 was under con- 
sideration. If broadcasters are relieved of the need to offer equal 
time to the minor candidates, NBC will offer appropriate opportuni- 
ties for network appearances to the presidential and vice presidential 
candidates of both major parties. 

In addition to its direct effects in thwarting the free flow of informa- 
tion, section 315 demonstrates in still another area its genius for pre 
venting what it was intended to promote. For it also provides that a 
broadcaster shall have “no power of censorship” over broadcasts by 
candidates, and then leaves him at the mercy of suits for defamation 
that he could avoid only by violating the law. 
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In some States, the broadcaster has been rescued from this dilemma 
py statutory relief. But this relief is not universal, as broadcasting 
iiself is, and in other States broadcasters present candidates under the 
requirements of section 315 only at the peril of suits for defamation. 

Now, what is the remedy for the abuses of freedom and common- 
sense implicit in section 315% — 

Some broadcasters believe in the simple, thorough surgery of re- 

aling the section outright. They can summon persuasive arguments. 

On the basis of decades of performance, even in areas of contro- 
yersy and political dispute not governed by section 315, the broad- 
casting industry has achieved a well documented record of impar- 
tiality. No enterprise in the country is more keenly or swiftly re- 
sponsive to public opinion than broadcasting, or more heavily 
dependent upon its good will. an] 

A long tradition rooted in the spirit of political fair play, as well 
as the hardheaded considerations of a highly competitive, public 
oriented business, argue that broadcasters can be trusted to maintain 

roper balance in their political coverage. jn A 

NBC believes that the paramount consideration at this time is the 
need to eliminate the abuses of section 315 in time for the 1960 po- 
litical campaign. 

In our opinion, this objective can be served most swiftly and ef- 
fectively by the enactment of remedial legislation now being con- 
sidered by this subcommittee. 

Now, I should like to offer NBC’s specific comments on these var- 
jous legislative proposals. 

The bills before you break down into two groups: 

The first group, which consists of three bills with identical texts, 
H.R. 5839, H.R. 5675, and H.R. 6326, deals only with the Zar Daly 
issue. 

For convenience, I shall refer to this group as the news coverage 
bill. 

You remember last Friday you introduced another bill directed to 
the Lar Daly ruling, H.R. 7985. I shall deal with it separately since 
it varies in some respects from the news coverage bills. 

The second group of bills, also with identical texts, H.R. 7122, 
H.R. 7180, H.R. 7206, and H.R. 7602, covers other subjects as well 
asthe Lar Daly issue. I shall refer to these bills as the omnibus bill. 

On the Zar Daly issue, we believe it should be made clear that sec- 
tion 315 does not apply to news programs produced by stations or 
networks. We, therefore, support the news coverage bill as well as 
the portion of the omnibus bill which deals with this problem. 

In the case of both these bills, we have minor suggestions as to 
wording. The news coverage bill, after requiring that the format 


and production of the program be in the hands of the station or net- 
work, also makes it a condition that— 


the candidate in no way initiated the recording or the broadcast. 


The omnibus bill, after requiring that all details of the program be 
determined in good faith by the broadcaster’s news judgment, adds 
thecondition that the program be— 


— way designed to advance the cause of or discriminate against any candi- 
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We believe that these additional conditions are unnecessary and 
would tend to raise problems of interpretation. 

Section 315 usually must be interpreted in a hurry during election 
campaigns, and to introduce unnecessary nuance of construction would 
hinder the administration of the act. 

I say unnecessary because we believe it is a sufficient safeguard to 
rely on the news judgment and integrity of the station or network 
producing the program. 

For your convenience, attached hereto is a suggested revision of 
these bills along the lines I have discussed. 

Your bill, Mr. Chairman, does not have the additional language 
on this point and is already in the form which we are suggesting, 

As to the problem involving panel discussion and interview pro- 
grams under the responsible supervision of a station or network, we 
believe that the participation of political candidates should not be 
regarded as reason to grant equal time. Accordingly, we support 
both H.R. 7985 and the relevant portions of the omnibus bill on this 
point, with the same minor reservation on the omnibus bill I noted 
for the unnecessary and undesirable nature of the additional condi- 
tions governing news programs. 

As to the problem of granting equal time to minor candidates for 
President and Vice President, we believe that to qualify for equal time 
such candidates or their parties should be required to meet certain 
minimum standards of popular support, either in the previous election 
or through signed petitions. 

This is set forth in the omnibus bill in a provision similar to one 
that was introduced in the 84th Congress by Chairman Harris. 

NBC went on record then in favor of the proposal, and I am happy 
to reaffirm our support at this time. 

Another provision of the omnibus bill establishes criteria for grant- 
ing equal time to candidates for nomination for the offices of President 
and Vice President. We also support this provision, but we feel that 
the addition of the word “substantial” creates an unnecessary compli- 
cation. 

Under this language, any candidate can claim that he is a substan- 
tial candidate although he does not meet any of the three speeified 
conditions, thereby creating a new burden of administrative interpre 
tation. 

We therefore suggest that the form with relation to candidates for 
nomination be revised to parallel the provisions on minor party cab- 
didates for election to those offices, retaining only the basic require 
ment that the candidate be legally qualified. 

Attached to this statement is our suggesion on how this may be 
accomplished. 

In addition, we would suggest extending the criteria for would-be 
nominees and minor party candidates to State and local elections as 
well as the national elections. 

The Zar Daly incident, which occurred in the campaign for nom- 
ination for mayor of Chicago, is the latest indication that this prob- 
lem is by no means peculiar to presidential campaigns. 

Proposed language for this additional provision is attached to this 
statement. 
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Finally, NBC has no quarrel with a congressional policy which 

denies a Rooadenster the power to censor a candidate’s broadcast. We 

seve that the American public 2 homer to hear what its candi- 
ve to say without tampering by anyone. 

wae the pn time we feel that Congress should expressly pro- 

tect from liability for defamation the broadcaster it has rendered 
ss to act. ; 

mo aes the sense of the bill we supported during the 84th Con- 

and for the same reasons we now support the portion of the 
omnibus bill dealing with this problem with two suggestions for 
eee, we suggest that the provision be made to apply to all appear- 
ances by candidates on the air, since some of them will be making 
appearances to which section 315 will not apply. % we 
ond, since broadcasters might be considered to “take part” in the 
roduction of the programs in which the candidates appear, we sug- 
it be made clear that the broadcaster is liable only if he “Directly 
engages in the preparation of such defamatory or libelous statement.” 
ttached to this statement are these suggested revisions. 

There is one other proposal on which I would like to give you 
NBC’s views. pecs 

At the hearings of the Senate Subcommittee on Communications, 
the FCC suggested a change in section 315 designed to meet the prob- 
lem raised by the Zar Daly ruling. The views of the FCC on this 
proposal have now been made public in a letter dated June 24, 1959, 
addressed to Senator Pastore, chairman of the subcommittee. The 
language of the proposal is as follows: 

Provided, That newscasts and special events such as political conventions 
shall not be considered a use within the meaning of this section, but this proviso 
shall not except licensees who broadcast such news and special events from an 
objective presentation thereof in the public interest. 

I told the Senate subcommittee that our first reaction to this lan- 

uage was that it would solve the immediate problem posed by the 
Te Daly decision and that if no other relief were forthcoming, this 
much would be welcome. 

The June 24 letter of the Commission, however, puts a very narrow 
construction on the word “newscast” and suggests that if an exemption 
is meant to be granted to “news commentary” and other news and 
public affairs programs, the language of the proposal should be 
modified. 

Since we believe that all of our news and public affairs programs, 
including news interview programs like “Meet the Press,” should be 
exempted from the application of section 315 we would suggest a 
revision of the FCC proposal in the following terms: 

Provided That the appearance of a candidate on newscasts, news interviews, 
news documentaries, panel discussions, debates and special events programs in- 
cluding political conventions, shall not be considered a use within the mean- 
ing of this section, but this proviso shall not except licensees who broadcast 
such programs from an objective presentation thereof in the public interest. 

We believe that the adoption of the FCC proposal in this form will 
not only cure the ill effects of the Lar Daly ruling, but will also en- 
able broadcasters to give improved coverage of the 1960 political 
campaign. 
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We feel that the enactment of H.R. 7985 will also produce this 
result. 

I have now covered NBC’s position on the issues before you. Ap 
irksome, self-defeating section of the law, poorly conceived and diff. 
cult to administer, has imposed on the public too long. Most pp. 
cently it has generated an administrative interpretation so absurd 
that it has aroused a national outcry of indignation. 

We at NBC believe that the remedy is now in your hands. In the 
face of the pressing need as a campaign year comes upon us, I urge 
you most earnestly to put the remedy to work. 

(Suggested revisions referred to in the statement follow :) 


News CovERAGE BILL (H.R. 5389, H.R. 5675, H.R. 6326) 


A BILL To amend the Communications Act of 1934 to provide that ‘equal time” provisions 
shall not apply to news programs 


Be it enacted by the Senate and House of Representatives of the Uniteg 
States of America in Congress assembled, That section 315(a) of the Federg| 
Communications Act is amended to read as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally qual. 
fied candidate for any public office to use a broadcasting station, he shall afford 
equal opportunities to all other such candidates for that office in the use of such 
broadcasting station: Provided, That such licensee shall have no power of cep. 
sorship over the material broadcast under the provisions of this section. No 
obligation is hereby imposed upon any licensee to allow the use of its station 
by any such candidate. Appearance by a legally qualified candidate on any 
news program, including news reports and news commentaries, where the format 
and production of the program are determined by the broadcasting station, or by 
the network in the case of a network program, [and the candidate in no way 
initiated the recording or the broadcast,] shall not be deemed to be use of a 
broadcasting station within the meaning of this subsection.” 


OmMNIsUs BILL (H.R. 7122, H.R. 7180, H.R. 7206, H.R. 7602) 


A BILL To revise, extend, and otherwise improve the Communications Act of 1934 (47 
U.S.C. 315) to bring into focus and more proper perspective that section of the law 
governing political broadcasts 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Fair 
Political Broadcasting Act of 1959”. 

Sec. 2. The Congress finds (1) radio and television as a means of mass com- 
munication have played, and will continue to play, an ever-increasing role in 
the conduct of election campaigns; (2) the basic purpose of section 315 of the 
Communications Act of 1934 is to insure that a broadcasting licensee, which 
allows its facilities to be used by a legally qualified candidate, affords fair and 
equal opportunities to all opposing legally qualified candidates; (3) the great 
variety of factors which are relevant in deciding what constitutes fair and 
equal opportunity have afforded constant frustration and pitfalls to legally 
qualified candidates for public office and the broadcast industry; and (4) re 
cent rulings by the Federal Communications Commission concerning the inter- 
pretation of section 315 as it now stands have tended to be inconsistent with 
the original intent of the Congress and thus with the objectives of public service 
and public enlightenment. Therefore, it is the purpose of the Congress to extend, 
revise, and improve the Communications Act of 1934 to bring into focus that 
section of the law governing political broadcasts. 

Sec. 3. Section 315 of the Communications Act of 1934 (47 U.S.C. 315) is 
amended to read as follows: 

“Sec. 315. (a) If any licensee shall permit any person who is a legally 
qualified and nominated candidate for the office of President or Vice President 
of the United States to use a broadcasting station, [he] such licensee shall 
afford fair and equal opportunity in the use of such broadcasting station to every 
other such candidate for such office— 

“(1) who is the nominee of a political party whose candidate for that 
office in the preceding presidential election was supported by not fewer 
than 4 per centum of the total popular votes cast; or 
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“(2) whose candidacy is supported by petitions filed under the laws of the 
several States which in the aggregate bear a number of signatures equal to 
at least 1 per centum of the total popular votes cast in the preceding presi- 
dential election and which signatures are valid under the laws of the States 
in which they are filed. 

“(b) If any licensee shall permit any person who is a legally qualified [or 
substantial] candidate for nomination by a political party for the office of 
President or Vice President of the United States to use a broadcasting station, 
such licensee shall afford fair and equal opportunity in the use of such broad- 
casting station to every other such candidate for nomination to such office by 
such party— 

(‘(1) For the purposes of subsection (b) of this section 315, a candidate 
for presidential or vice presidential nomination who is otherwise legally 
qualified shall be presumed to be substantial if 7 

*£(i)] (1) Lhe] who is the incumbent of any elective Federal or statewide 
elective office of any State; or 

“E(ii)J (2) Lhe] who has been nominated for President or Vice Presi- 
dent at any prior convention or caucus of his party; or 

“[(iii)] (3) [his] whose candidacy is supported by petitions filed under 
the laws of the several States which, in the aggregate, bear a number of 
signatures, valid under the laws of the States in which they are filed, equal 
to at least— 

“(a) 1 per centum of the total popular vote cast in the preceding 
Presidential election for the candidate of such party, or 
“(b) 200,000, whichever is smaller. 

“(e) If any licensee shall permit any person who is a legally qualified and 
nominated candidate for any other public office to use a broadcasting station, 
he such licensee shall afford fair and equal [opportunities] opportunity in the 
use of such broadcasting station to [all] every other such candidate[s] for that 
office [in the use of such broadcasting station]— 

“(1) who is the nomince of a political party whose candidate for that 
office in the preceding election for that office was supported by not less than 
4 per centum of the total popular votes cast; or 

“(2) whose candidacy is supported by petitions filed under the laws of the 
particular State or local government having jurisdiction which in the ag- 
gregate bear a number of signatures equal to at least 1 per centum of the 
total popular votes cast in the preceding election for that office and which 
signatures are valid under the laws of the State or local government in 
which they are filed. 

“(d) If any licensee shall permit any person who is a legally qualified candi- 
date for nomination by a political party for any other public office to use a broad- 
casting station, such licensee shall afford fair and equal opportunity in the use 
of such broadcasting station to every other such candidate for nomination to 
such office by such party— 

“(1) who is the incumbent of any elective Federal, statewide, or citywide 
Office ; or 

“(2) who has been previously nominated by his party for the office for 
which he is a candidate for nomination; or 

“(3) who is supported by petitions aggregating 1 per centum of the total 
popular vote cast in the preceding election for the candidate of his party 

or the office for which he is a candidate for nomination. 

“Ld] (e) No licensee shall have any power of censorship over the material 
broadcast under the provisions of this section. No action, either civil or crimi- 
nal, shall be maintained by any person in any court against any licensee or agent 
or employee of any licensee, because of the broadcast of any defamatory or 
libelous statement made by a legally qualified candidate for public office [in a 
broadcast made under the provisions of this section], unless such licensee, agent, 
or employee directly engaged in the preparation of such statement [participated 
in such broadcast] willfully, knowingly, and with intent to defame. 

“[e] (f) Appearance by a legally qualified candidate on any regularly sched- 
uled or bona fide newscast, news documentary, panel discussion, debate, or simi- 
lar type program where the format and production of the program are under 
[exclusive] the control of the broadcasting station, or by the network in case 
of a network programs, [as to content, presentation, length, time, and all other 
details, and determined in good faith in the exercise of the broadcaster’s judg- 
ment to be a newsworthy event and in no way designed to advance the cause of 
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or discriminate against any candidate] shall not be deemed to be use of a broad. 
casting station within the meaning of this subsection. 

“[f] (9) The charges made for the use of any broadcasting station for any 
of the purposes set forth in this section shall not exceed the charges made for 
comparable use of such station for other purposes. 

“[g] (hk) The Commission shall— 


“(1) prescribe appropriate rules and regulations to carry out the Pro- 
visions of this section, and 


“(2) determine, and upon the request of any licensee notify such licensee 
concerning, the eligibility of each candidate for the office [of President or 
Vice President of the United States] to receive equal opportunity under 
subsections (a), (b), (c), and (d) of this section in the use of any broag. 
easting station. 

“fh] (i) No obligation is hereby imposed upon any licensee to allow the use 
of its station by any such candidate.” 

Sec. 4. The amendment made by this Act shall be effective as of January 1, 
1960. 

The Cuarrman. Thank you, Mr. Sarnoff. 

Mr. Rogers of Texas? 

Mr. Rocers of Texas. Mr. Sarnoff, as I understand your statement 
now, the broadcasters and the networks purely from a commercial and 
business point have no objection to section 315? 

Mr. Sarnorr. Mr. Rogers, what I said was that it does not place a 
burden on broadcasters as businessmen, not that we have any objection 
to it. 

Mr. Rocers of Texas. That is what I am getting at. Purely froma 
commercial and business standpoint, do you mean that you do not have 
any objection to it ? 

Mr. Sarnorr. Well, I have objection to it from this standpoint: 

It is not 100 percent accurate to say it imposes no burden becanse it 
does impose something of an administrative burden on the broadeast- 
ing organizations in those cases where there is news coverage involving 
candidates. In other words, it requires attention and care that would 
not otherwise be required if the section were not in force and effect. 

Mr. Rocrrs of Texas. I thought perhaps I had misunderstood some 
of the people in my district because the ones I have been getting most 
complaints from have been the radio and television stations, and people 
connected with them. As a matter of fact the only ones which I have 
heard from in my district who want section 315 to stay in as it is are 
members of the general public. 

Mr. Sarnorr. I believe that istrue. The point I was trying to make 
here was that neither as businessmen nor as broadcasters are we really 
making a plea here for elimination or revision of 315. We think what 
is at stake here is the public right and ability to be informed. This’is 
what is happening to broadcasters. In this sense we are all together. 
What I was trying to do, I was trying to, shall I say, make somewhat 
antiseptic the approach to 315 by eliminating business consideration 
from it because it does not really have any. 

Mr. Rogers of Texas. It really is a burden on the industry. 

Mr. Sarnorr. There is no question about that. 

Mr. Rogers of Texas. The corrective language which you have offered 
here covers about everything but western’s, does it not? 

Mr. Sarnorr. I tried to make it as broad as possible to permit broad- 
‘asters to do the best possible job within the limits of getting some 
kind of action. 

Mr. Rocrers of Texas. News interviews or panels, things of that 
kind, in your language ? 
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Mr. Sarnorr. That is correct. 

The CuaiRMAN. Mr. Flynt? 

Mr. Fiynt. Mr. Sarnoff, do you think that many of the objections 
which have been raised should and would be solved by both the Federal 
Communications Commission, and the broadcasters themselves ad- 
hering to the literal interpretation of section 315 which provides that 

ual coverage shall be given to legally qualified candidates? 

Mr. Sarnorr. Mr. Flynt, I think it is the literal interpretation of 
315 which has created the problem, and the reason for the hearings and 
the introduction of these bills. 

Mr. Friynr. Is it not true that a great many broadcasters, and also. 
the Commission itself, have construed the meaning of this section to 
mean that anybody who has unofficially announced his candidacy for 
an office places the station into the situation where it must. either at 
that time, or thereafter, grant equal time to anybody else who subse- 
quently becomes either an unofficial or legally qualified candidate ? 

Mr. Sarnorr. I think the recent interpretation by the FCC of section 
315, and subsequent reaffirmation of that interpretation, leaves broad- 
casters with no choice but a very narrow interpretation which would 
require them, if they put a candidate on originally, to give equal time 
to all the other candidates. 

Mr. Frynt. Even though they put him on prior to the time that he 
becomes a legally qualified candidate? 

Mr. Sarnorr. Prior to that time the usual rules of objective report- 
ing and fair play would come into action. What we are talking about 
here is the application of 315 during political campaigns, when can- 
didates become available either for nomination or become candidates 
after having been nominated. 

Mr. Friynr. Let us go back to the situation which occurred in the 
recent Chicago primaries and the Chicago general election. At the 
time that the mayor of Chicago was granted a period of time within 
which to make an annual report to the people of Chicago, was he at 
that time a legally qualified candidate? 

Mr. Sarnorr. I do not. know the answer to that question, Mr. Flynt. 
I would say, however, that. if he were a legally qualified candidate, 
and even though he were making his report to the public, the people 
of Chicago, as a mayor, that under the interpretation of 315 we would 
be required to give equal time. 

Mr. Fiynt. Let us assume first that he was a legally qualified can- 
didate at that time, that the rules of the party had opened up the 
situation where he could go in and qualify and pay his fee, can you not 
visualize that either in a metropolitan area like Chicago or in a much 
smaller city that it would be manifestly unfair for any broadcaster to 
permit a candidate, even though he is also an “also,” to make a 15- or 
30-minute report at the time he is a legally qualified candidate ? 

Mr. Sarnorr. No; I do not believe so because I think again it is a 
question of news judgment. It may be that what he has to say is of 
significant importance to the community, particularly if he is saying 
it in his capacity as a public officer at the time. If there are dozens and 
dozens of candidates for office in that. area who really have nothing to 
say but are running for office, I think it is an imposition on the public 
to be denied the right to hear what the incumbent has to say par- 


44328 —59 6 











78 POLITICAL ‘BROADCASTS—-EQUAL TIME 


ticularly if what he is saying has to do with their welfare or thei; 
interest. 

Mr. Fiynt. Then that would open up the possibility to a broad. 
‘aster who favored a particular candidate to set the rule, rather thay 
for the rules to be set either by the law or by the interpretative rulings 
of the FCC? : 

Mr. Sarnorr. I think it does open that posibility, but on the other 
hand I think that the broadcaster, certainly on the record to date, can 
be trusted to use objective news judgment and maintain a fair balaneg 
in presenting the news or in presenting candidates. I just do not 
believe that you can pass legislation or set rules and standards which 
in themselves can meet any and all possibilities. I think what yoy 
have to deal with here is the vast majority of broadcasters and rule 
by exception. You must remember, also that a broadcaster as 
licensee has been judged qualified and competent to be given the 
responsibility of operating a station in the public interest, convenience, 
and necessity. Once that judgment has been made, and he has been 
given the responsibility or the authority to operate on a channel, it 
seems to me that he can be trusted as much im the political area as 
he is in any other area, because in a sense he must maintain objectivity 
in the area of controversy. 

He must retain a balance in his presentation of a program schedule, 
There are many things which he must do for which he is called to 
accounting ever so often, particularly when his license comes up for 
renewal. Therefore, while it is true that there can be occasions when 
a broadcaster may not be impartial, where he may favor a candidate, 
those can be spotted, things can be done about it to corerct the situa- 
tion. But I do not think those individual cases are sufficient reason 
for having rules, regulations or laws, which quite frankly hamstring 
the great bulk of the broadcasters and prevent them from giving 
the American public the kind of news, and information that I believed 
they are entitled to, certainly they are entitled to in terms of making 
maximum use of the spectrum. 

Mr. Friynt. Mr. Sarnoff, let me say this. I think all of us are in 
complete agreement as to the net result and end result that we seek 
to achieve. Some of us may be in disagreement about the means to 
achieve that end; for instance, the statement you made a while ago 
about the objective reporting of special events and news coverage. 
We must bear in mind though that it is just as important that broad- 
casters be objective in what they do not report as they are in what 
they do report, for example, you might have two equally qualified 
candidates so far as background, training, and experience, and ability 
are concerned, and yet a particular broadcaster, and it is these excep- 

tions incidentally that make it necessary for us to have these laws 
and rules, and these laws and rules to be interpreted, in the absence of 
a requirement, either the one that presently exists or the one that you 
have so ably explained today. 

It is necessary that there be some definite criteria laid down so that 
the sole judge of what is objective, and what is subjective or non- 
objective will not be the individual who has the power to transmit 
the broadcast. 

Mr. Sarnorr. I am not quite clear, Mr. Flynt, on why a broadcaster 
cannot be trusted to be objective. Who is better qualified? It can- 
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not be an inanimate law because, as I say—I am not saying that there 
should not be a law, if you want to have a Jaw that sets up certain 
eriteria but are not the kind of criteria that requires administrative 
interpretation every time there is an issue, that might be all right. 
I think ideally it would be better to leave it for the broadcasters. I 
do not quite understand the concern that a broadcaster who is experi- 
enced in news reporting, who has had years of training in objectivity, 
certainly the great. bulk of them have, why can they not be trusted 
to present news of a political nature objectively as long as you do have 
a situation where they are required under the grant of their license 
to operate in the public interest, convenience, and necessity, where the 
Commission gets reports on their programing, is a forum for the 
receipt of complaints. 

After all, no business that I know of except broadcasting operates 
as much in a fish bowl, and you cannot get away with anything, quite 
frankly. 

Mr. Fiynrt. I agree with everything you just said. You say you 
cannot understand why it is necessary to have rules. I can tell you 
one very special reason why it is necessary—this is not something that 
could happen. This is something that did happen. Let me empha- 
size it did not happen in any area anywhere near the district I repre- 
sent. It was many hundreds of miles from it. But there was an 
interview-type program carried on wherein the interviewer had his 
very strongly pronounced feelings in favor of one candidate, and 
under the guise of an objective interview he went out and picked out 
several persons who made very vitriolic and malicious statements 
about the candidate whom this particular broadcaster supported. 
That is one reason itself which makes it necessary, indeed mandatory, 
that we have some type of regulations like this. 

Mr. Chairman, I have taken up too much time. In view of the 
limitation of time, I am going to yield. 

The Cuarrman. Mr. Bennett? 

Mr. Bennerr. Mr. Sarnoff, I gather from what you have said in 
your statement that you feel there are two problems involved here. 
First, the area where a station or network gives the candidate free 
time or paid time for the purpose of a political discussion ? 

Mr. Sarnorr. Free time. 

Mr. Bennett. The other problem exists where the station presents a 
candidate through a news program, panel discussion or some other 
kind of situations. You are satisfied, as I understand, with the pres- 
ent law with respect to the first problem, except that in order to make 
equal time for political broadcasts available for substantia] candi- 
dates, a splinter party or smaller party would have to show that it 
was substantial by the number of petitions it had or the number of 
votes it got in the last election or something like that? Is that. 
correct ? 

Mr. Sarnorr. Mr. Bennett, we are not satisfied with the present 
law. We think that 315 ought to be amended so as to permit broad- 
casters to either present campaign speeches by the major party candi- 
dates without the burden of having to make presentation of candidates 
who in the aggregate do not represent a very high percentage of the 
total voting population, and that as well we be able to present indi- 
viduals on panel shows, discussion programs, debates, and similar type 
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programs who may happen to be candidates at the time they are being 
presented. 

Mr. Brennerr. I would like to try to deal with it in two parts be- 
cause it does have two parts. Lay aside the news broadcast and that 
part of it and let us deal with the other problem. Where you make 
available 15 minutes free time for the presidenital candidates of the 
two major parties, how do you feel with respect to making similar 
time available to the other candidates? I take it from what you hayp 
said in your statement you feel it ought to be limited only to the two 
major political parties. 

Mr. Sarnorr. As I indicated in the statement, we support the sec- 
tions of the omnibus bill, which would set up criteria to qualify for 
time either before nomination or after having been nominated, for 
the office of President and Vice President, and we also suggest that 
these criteria be extended into local areas because you have the same 
problem there. 

Mr. Bennett. You set up criteria that would in effect eliminate all 
but the two major parties, is that it? 

Mr. Sarnorr. It might have that effect; yes. We did not set up 
the criteria. We are supporting the eriteria which has been set up ina 
number of these bills. I think it was 4 percent in one case. 

Mr. Bennerr. You made the suggestion about the criteria changes 
in your statement. ; 

Mr. Sarnorr. That isin the area of wording. 

Mr. Bennertr. You do not mean newscasting ? 

Mr. Sarnorr. No; I mean in the area of criteria in the one case we 
have recommended eliminating the word “substantial.” 

Mr. Bennerr. You would rather have a specific percentage of the 
total vote of the candidate ¢ 

Mr. Sarnorr. We support the criterion in that case. As the bill is 
set up there are three criteria, either one who is an incumbent, one who 
has been nominated in a previous convention or whose candidacy is 
supported by petition, and then the criteria involves 1 percent of the 
total popular vote, or 200,000, whichever is smaller. In that connection 
we have suggested eliminatnig the word “substantial,” which had been 
added because we believe that only adds to administrative confusion 
which we do not believe is necessary. 

Mr. Bennett. Now, dealing with the other part, the newscast part, 
if I read correctly, the language which you suggest on page 14 of your 
statement, in effect would give the station or network almost com- 
plete and unlimited control over this type of broadcast on the part of 
political candidates. To me the language “newscasts, news interviews, 
news documentaries, panel discussions, debate, and special events pro- 
grams,” is so broad that I do not know what other category you could 
pick out that a candidate could possibly participate in which would not 
come under one of these terms you have in that section. Do you? 

The broadcaster would be free to do as he pleases except that he 
would have to make an objective presentation of whatever he did 
present, whatever that means. 

Mr. Sarnorr. That is right. It is broad and I think it should be 
broad. I think the broadcaster can be counted upon to be —— 
Again we have to be realists. There may be a case here and there 

throughout the country where one is not. As Chairman Doerfer 
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indicated before in his testimony, those cases can be found and gotten 
to and there are things which can be done. 

Mr. Bennett. What would you do with the case where this was 

¢ How would you deal with it? If Congress adopted the 
Janguage that you are suggesting, how could a broadcaster be in 
violation for anything he showed about a candidate for office? 

Mr. Sarnorr. He could be in violation if the record proved that 
he was not being objective, if he were entirely one-sided. 

Mr. Bennett. What does objective mean in that sense? 

Mr. Sarnorr. The word objective has been in the law for years 
and years and years, and it is a good question, what does it mean? 
Evidently, whatever it means has not been too bothersome because 
I think the record so far has been quite good, and I do not believe 
that the problem of objectivity has given the Commission too much 
trouble. 

There have been individual cases certainly, particularly in the heat 
of political campaigns. 

r. Bennett. I do not know what meaning can be given to the term 
“bjective” in relation to this. The connotation is that anything the 
broadcaster determines comes within these categories as long as he, 
himself, did not take a side. It would not make much difference 
what the people on the panel or newscast said. Here is the area that 
troubles me. The thing can be abused without any right or remedy 
against the broadcaster. 4 | 

Suppose a broadcaster, during the heat of a political campaign, 
2 or 3 days before election, permitted the officeholder to have a 15- 
minute interview program with somebody on his station staff in 
which they did not ask the candidate a single question about his 
candidacy, but they asked him questions—suppose he was a Member 
of Congress or a member of the State legislature—and the inter- 
viewer merely asked him questions about a specific bill or a series of 
bills that had been considered by the Congress or by the legislature 
during the past session. Not one word is said about politics, not a 
single word, but for 15 minutes the officeholder, just several days 
before a very hotly contested election, appears on this interview or 
diseussion or whatever you want to call it. Do you not think that 
that. would be a very unfair situation to place the opposition eandi- 
date in? 

And yet you stated there is nothing here that would give the other 
guy any remedy. 

Mr. Sarnorr. No, I do not believe it is unfair because if this was 
a piece of legislation that was of real public interest, and if it were 
apiece of legislation that perhaps were coming close to a vote or close 
to being introduced, I think the public is entitled to know about it. 

Unless you have language something of this nature, or unless you 
change the present construction of 315, the public just would not know 
about it unless they read it in their newspapers. I do not think a 
medium as important as broadcasting, television, and radio, should 
be hampered in presenting to the public through a very effective means 
discussion of new legislation, forcing them to get their information 
from other sources just because it may be that the sponsor of a bill hap- 
pens to be running for office in a particular community. 

_ Also, a good broadcaster, one who really is interested, as the major- 
ity of them are, in presenting objectively an issue, there is no doubt in 
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my mind somewhere along the way will present the other side or he 
will set it up in such a way where it will be a discussion program of the 
bill where you would get both sides. 

Mr. Bennett. He might do that, but Iam speaking of what he could 
do if the language were adopted. I recognize it as a difficult area, 

I think that where you have some clear-cut situations, like the mayor 
of the city of Chicago cutting a ribbon to open a bridge or something of 
that sort, I can see where that is a clear-cut news proposition. But as 
the Commissioners disagreed among themselves in the Daly case, you 
get into other areas which are highly controversial, and how to deal 
with those I do not profess to know. 

T do not believe that what you suggest here is the right way to deal 
with it. I do not think unlimited arbitrary control of what is or is 
not to be shown under the guise of a newscaster’s debate ought to be 
left in the hand of the television or radio industry. I think you would 
be creating more problems than you would be solving. 

Mr. Sarnorr. It seems to me this is the crux of the matter. You 
have a means here of information and education that is able to give 
the public a knowledge of current events, world events, it is able to 
show them the political realities. Itisa relatively new medium. It is 
one which I think has done a remarkable job in its 10 or 11 years, 
It has a long way to go. There is very much you can still do. 

Now, either we have to make it possible for this medium to realize 
its full potential, and for the public to be able to get the maximum 
use out of it, or it is going to operate only at a sublevel of potential. 
Now, it seems to me that you have to take certain risks. I would 
think it is much more important in the balance to make it possible 
for the broadcasing medium to realize its full potential and to keep 
the public fully informed than it is to institute rules and regulations 
which seriously hamstring and restrict it in an effort to avoid those 
isolated cases where a broadcaster perhaps will not operate as ob- 
jectively as he ought, or to cover those few cases or to attempt to 
provide for those cases which might arise and which might never 
arise. 

So I think it is a matter of balance. I do not think you can have 
law or rules or regulations that prevent certain inequities from hap- 
pening that do not at the same time restrict the capacity of broad- 
casting to educate and inform the American people to its full capacity. 
This I think is the heart of the problem. 

Mr. Bennett. If I were spokesman for your industry I would prob- 
ably feel as you do. Certainly, what you have said is true, namely, 
that this will give complete authority to the industry to determine what 
will go on and no one will have any remedy. When you speak of only 
a few isolated cases or abuses of it, that could be true, but if it is possible 
to do it, and it would be under this kind of language, the substitution 
might be very real and very damaging to the particular individual 
concerned. 

For my part, I would rather see nothing in the act than this complete 
and specific unlimited authority which would be given to the industry. 

Mr. Sarnorr. Mr. Bennett, this suggestion was merely a suggestion 
of ours in relation to the proposal that Commissioner Ford presented 
the other day. After we saw the interpretation in the subsequent 
letter we felt it was a little narrow. Therefore, we suggested this. 
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On the other hand, as I indicated in my statement, we would be very 
happy to have 7985, which is Chairman Harris’ bill, which we feel will 
make it possible for us to give improved coverage. 

Mr. Bennett. Thank you, Mr. Chairman. 

The CuarrMANn. Mr. Moss ¢ 

Mr. Moss. Mr. Sarnoff, under the language on page 14 of your state- 
ment, I believe that is the revision suggested by you, would it be possi- 
tle for Members of Congress of both Houses, members of legislatures, 
and other public officials who regularly record or do live reports to 
the people, to continue those reports during a period of active political 

aigns ¢ 
oe Sarnorr. I am not sure I quite follow you, Mr. Moss. You 
mean the recordings that theymakethemselves? = 

Mr. Moss. It is the practice on the Hill and I think in most legisla- 
tures to regularly utilize public service time for reporting to their 
constituents. Now they do it for two reasons, being very candid. 
They are trying to inform and they are also trying to keep before the 

ublic. Under the language proposed here, they would be able to 
continue that even during a period of active campaigning without the 
station owner being required to make any time available to an 
opponent. : ; : 

fr. Sarnorr. Offhand, Mr. Moss, my interpretation of this would 
beno. I do not think that that would follow into the meaning of the 
words “newscast,” “news interviews,” “news documentaries.” This 
would certainly, in my view at least, be a use of the station by the can- 
didate. What we are talking about here is the use of the station in the 
news area by the station itself, using candidate. 

Mr. Moss. This would be a report home 4 

Mr. Sarnorr. I do not think that a recording by a Congressman for 
consumption in his own community, in his own constituency, would in 
this instance be a special event ; no. 

Mr. Moss. It would be a newscast, would it not, a report home to 
tell them what is happening in Washington ? 

Mr. Sarnorr. I do not believe so; no. 

Mr. Moss. Let us say that from time to time he gets calls from 
stations back home asking for spot recordings on items of interest, 
would that continue during the campaign ? 

Mr. Sarnorr. Yes; I think that if a Congressman had something 
newsworthy to say, that it could be incorporated in a newscast, that 
that would be legitimate. 

Mr. Moss. I agree. If it is news, it should be free of restriction, 
and I would have no reservation if I thought that there was not a 
strong possibility of the element of personal bias as in anything as 
close to most of us as our politics. People seem to develop strong 
bias on religion and on politics. Sometimes they feel that the public 
interest can only be served if the people they support are elected. Do 
you think it is an unreasonable assumption that there is that feeling ? 

Mr. Sarnorr. I think it is reasonable to assume that there is a 
bias on everything. I do not think it matters what it is. 

Mr. Moss. You say in order to permit this medium to develop its 
full potential, and I think we all want that, we should trust it. 

Do you know any other regulated industry where we permit those 
regulators to determine public interest, to define it? 
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Mr. Sarnorr. I think you have to distinguish between the type of 
regulation that applies to the broadcasting industry, and the kind of 
regulation that applies to what is generally known as regulated 
industries. 

Mr. Moss. Are they not all regulated in the public interest? 

Mr. Sarnorr. Yes. But the reason for the regulations of broad. 
casting goes back basically to traffic control of the spectrum. This jg 
somewhat different than so-called regulated industry. 

Mr. Moss. The spectrum is limited ? 

Mr. Sarnorr. Yes. 

Mr. Moss. If it were wide open and there was no chance of collision 
on the airways, we probably would have no regulations. 

Mr. Sarnorr. I think at the time the broadeasting began—actually 
it began really as a traffic cop because there were so many in AM 
frequencies being used that there was great confusion. So this began 
as a traflic cop. Like everything else, it developed over the years, 
Along came television. There is limited spectrum in television broad. 
casting. 

One thing led to another and we have rules and regulations which 
are there for the purpose now of seeing that the industry operated jn 
the public interest, convenience, and necessity. I feel that it has done 
that, certainly it has demonstrated over its history that it is capable 
of operating in the public interest, convenience, and necessity, in all 
of those areas outside of the limited application of 315 during political 
times. That is really what we are talking about. 

Mr. Moss. I am very much of the opinion that Mr. Bennett ex- 
pressed. I feel that we must make a real effort to permit the report- 
ing of news, but as I read the language proposed here, I get the feeling 
that the proposal seems to be an outright appeal in the case of Chair- 
man Doerfer, and in most of the other presentations, and even more 
so in the case of this language, if we sanction by law a policy which 
could be highly discriminatory. 

I think the only thing that would not be covered under the language 
on page 14 would be paid broadcasts. If I went out and bought a 
program my opponent would have an opportunity to buy equally good 
time. Other than this, I think everything under 315 would be exempt 
through this language. 

Mr. Sarnorr. There are other elements in 315 that this thing does 
not touch on which are important. The problem of liability for 
defamation. 

Mr. Moss. If I am going to buy time as a political candidate you 
have no right to censor. I do not think you should be held liable for 
what I say. 

Mr. Sarnorr. This goes beyond that. The liability extends also to 
those cases where you are required to give equal time to somebody 
who is your opponent. 

Mr. Moss. I think you should also have an exemption from liability 
there. However, if you want. to start picking up newscasts without 
any restraint or any requirement that you give equal time to my 
opponent, and you want to permit him under the guise of news to make 
some statements that are rather rough, then I think maybe we should 
hold a little bit of liability there as we do on the newspapers. 
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Mr. Sarnorr. No; I think the censorship applies there. When you 
are picking up the candidate the public has the right to see the candi- 
date in full flower— . : 

Mr. Moss. Some of these flowers might be mighty horrible to behold. 

Mr. Sarnorr. I think the public is entitled to see that before they 
vote for him. ‘The point is particularly on a newscast where you are 
covering an event as it is happening, you have no way of knowing in 
advance what is going to be said, particularly on an ad lib basis, and 
the same kind of defamation and liability can arise. \ 

Mr. Moss. You are purporting more than news of what is happen- 
ing, news documentaries, debates, and then we have the barn door 
open, special events at any time, no limit, including political conven- 
tions, certainly not limited to political conventions. Under that, all 
sorts of comments could be made which might be fruitful or might 
not be. ll 

Mr. Sarnorr. If you feel mine is too broad, I will be happy to settle 
for Chairman Harris’ version. . 

Mr. Moss. I am not sure that I would. I think we have the same 
objective in the field of news. It is very difficult. The more we ex- 
amine it the more difficult it becomes in defining what it means. If 
we can define candidates and news, we will have no problem. But 
that definition of news is not apparently in the making. 

Mr. Sarnorr. I think news alone quite frankly is too narrow. I 
do think that during periods of political campaigns that there has 
to be greater flexibility than just news itself. When I say news, I 
am talking about newscasts. When you say news, you are also includ- 
ing such things as panel d’scussions and documentaries. I think it is 
just as important to have the right, not the right so much as the 
ability aoa 

Mr. Moss. May I point out that just 3 years ago in my own district 
one of these interview-type programs was so rough I believe a county 
political committee complained to the Federal Communications Com- 
mission. These things do happen. 

Again, stations and newscasters or interview master of ceremonies 
have personal prejudice, and this was in the case of a major candi- 
date, this was not dealing with minority candidates. These gentlemen 
were particularly upset. 

Mr. Sarnorr. What you are pointing out is that you had that situ- 
ation despite the fact that you had a law on the books? 

Mr. Moss. But he had recourse here. He would not have under 
this language, none whatsoever. 

Mr. Sarnorr. He would have recourse on the basis that he could 
appeal the fact that in his belief the program was not objective or 
that the general presentation of the station over a period of time was 
not objective ? 

Mr. Moss. I suppose they are required to be objective here only on 
what they report. There is no requirement that they objectively re- 
port the activities of the campaign, but only the specific program 
must be in its objective. That is not difficult. 

Mr. Sarnorr. I think quite frankly that the requirement, the stand- 
ards, of objectivity go to the whole operation of the station. 

Mr. Moss. I would not want to hang my political future on that 
sort of right of appeal. 

The Cuatrman. Mr. Avery ? 
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Mr Avery. I was not going to say anything, Mr. Chairman, but jy 
view of the fact we have gone along here at some length and gotten jy 
a philosophical discussion about this matter, I want to make one or ty 
statements. I do not share the apprehension that some members gf 
the committee share of what might happen to the industry if sectio, 
315 were raodified or possibly repealed. I think there 1s a publi 
censorship that prevails here despite any legal provision or anything 
that might be done in legislation. 

Let me cite this as an example. I have known a good many new. 
paper editors that have run for public office. I think there is a certain 
restraint upon the part of the newspaper owner for instance to oye. 
publicize his own candidacy for office. I feel that in the case of, 
licensed television station owner or a licensee, maybe not the owner 
I think he would have a certain reluctance to impose upon the publi 
his own views beyond a reasonable degree at least because it woul 
have a backlash on the candidate himself. 

I am not wedding myself nor committing myself to any particuly 
language. I would like to look at it a little more clearly and fully 
than we have this morning. I do not think I would go as far x 
Chairman Doerfer would in wanting to repeal the section altogether, 

I wonder how about some of these, where do we end on some of they 
programs that are on the air now? Where you talk about equ 
time—I have listened to a news commentator or two on the air fre. 
quently that I would like to get up and answer on an equal-time basis, 

Where is the public interest being served on those? Apparently 
the law is silent on any recourse as far as the damaged party is con- 
cerned so I cannot see where we certainly are going to deny the public 
news service if something is not done, and I cannot see where injury 
will result other than to the same degree already existing under news 
commentary. 

I thank you for taking the time to come down, Mr. Sarnoff. You 
have been very patient with us and most informative. 

Mr. Sarnorr. Thank you. 

The Carman. You have been questioned about your proposal. I} 
want to ask you some questions about my proposal. 

In the first category of bills the present section 315 would ber 
tained basically, would it not? The first category of bills of which 
H.R. 5389 is one, would exempt news coverage ? 

Mr. Sarnorr. That is correct. 

The Cuarrman. Basically, the present provisions of the law requir 
ing equal time and treatment, would remain, would it not ? 

Mr. Sarnorr. Yes, sir. | 

The Cuarrman. Then there would be an exemption of news pre | 
grams including news reports and news commentaries. That is tre! 
is it not? | 

Mr. Sarnorr. That is correct. 

The Carman. Only where the format and production of the pro 
gram was controlled by the station itself, is that true? 

Mr. Sarnorr. I believe so, yes. 

The Cuarrman. Did you understand the question ? 

Mr. Sarnorr. May I ask your indulgence and ask you to repelt | 
the question because I was looking for something. 
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The CuamrMan. The last question was, Only when the format and 
the production of such news program was controlled by the broad- 
casting station ? 

Mr. Sarnorr. That is correct. = 

The CuarrMAN. In other words, the term itself limits the extent to 
which it will go? 

Mr. Sarnorr. That iscorrect. We have made a suggestion. ; 

The Carman. I know that. I am asking you about what the bill 
does. You made a suggestion about the bill 

Mr. Sarnorr. We suggested striking the words “that the candidate 
inno way initiated the recording or the broadcast”. _ 

The suggestion we made with respect to that bill, or those three 
pills, which we call the news coverage bills, was on line 7 of the sec- 
ond page, to strike that sentence out. 

The CuarrmMan. Actually, I do not think that sentence would be 

essary—— 

"a: ory, We do not think quite frankly it adds anything. It 
really creates a situation for further interpretative confusion. 

The CuarrMaANn. Now, take the second category of bills—H.R. 7122 
and bills identical with H.R. 7122. This actually would do away with 
section 315, and set up an entirely new program, would it not? 

Mr. Sarnorr. In effect it would do that ; yes, sir. 

The Cuarrman. It would establish criteria with respect to major 
candidates, the minor candidates, and splinter parties, would it not? 

Mr. Sarnorr. That is correct. 

The Cuarrman. Do you think that would be a very easy thing to 
administer ? 

Mr. Sarnorr. I do not think it would be particularly difficult to 
administer, no, sir, not the way it is set up. 

The Cuarrman. The effect of it would be almost to completely 
ignore anyone with the exception of the two major national parties, 
would it not ? 

Mr. Sarnorr. In effect. 

The Cuarrman. The effect of setting up these criteria would be 
such that almost any splinter party or minority party, so to speak, 
would be discriminated against and in effect such party would not 
get equal treatment ? 

Mr. Sarnorr. I do not think you can avoid that, Mr. Chairman, if 
you want to eliminate one of the abuses inherent in the present section. 

The Cuarrman. I know, but I am trying to develop what this 
actually will do as you understand it. 

Mr. Sarnorr. In effect it would leave to the discrimination of the 
broadcasters the news worthiness of the individual party or the indi- 
vidual, and obviously a number of those who are now in a position to 
demand time, would not get it under this bill, that is correct. 

The Cuarrman. Now, take the third category that we have before 
us. That is the bill H.R. 7985 which I introduced last Friday. I 
might say that it does not contain anything new, generally speaking, 
because we had a bill that is similar to it. Extensive hearings were 
held on that bill by this committee in 1956. Many outstanding people 
appeared and presented their views. 

This bill has been changed from H.R. 6810, 84th Congress, in only 
one respect. That is, the word “debate” -has been stricken out. Asa 
said earlier, that was done purposely because I am not sure just how 
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you could ever define what a debate is so that a broadcast station op 
the Federal Communications Commission could follow it in its inter. 
pretation if we used that broad term. 

Now, otherwise H.R. 7985 would retain the basic principle of section 
315, would it not ? 

Mr. Sarnorr. Yes, sir. 

he Cuarrman. Now, do you have a copy of the bill before you? 

Mr. Sarnorr. Yes; I do. 

The Cuairman. On page 2, “The appearance by any legally quali. 
fied candidate on any news, news interview, news documentary, on the 
spot coverage of news worthy events.” Now, we have discussed jn 
connection with other bills “news” and “news interview.” In your 
opinion what is the meaning of “news documentary” ? 

Mr. Sarnorr. I believe a news documentary, Mr. Chairman, is any 
program, whether live or on film, in most cases they ae filmed, which 
seeks to give what we call news in depth. It takes the subject, gives 
the background on it, explains whatever the situation—— 

The Cratrman. Let me give you an example and see if you 
agree that that is what is referred to as a news documentary. There 
is a news report and the commentator, as an example, reports what the 
President said today in his news conference on a particular question, 
and then at that moment he lets the President come on for a state- 
ment, and the President, having been recorded, will make a statement, 
say, of 30 seconds or whatever it might be in connection with it. 

Is that what you would call a news documentary ? 

Mr. SarnorF. No, sir, that is what I would call news reporting, 
An example of news documentary was last week, for example, NBC 
presented in the evening an hour of documentary that it had prepared 
over a previous number of weeks on the opening of the St. Lawrence 
Waterway and its meaning to Chicago and the Midwest. As a part of 
it, it presented the Queen and President Eisenhower at the opening 
ceremonies that morning. This is done through the device of combina- 
tion of tape and film. Now, I would call that a news documentary. 

The Cuatrman. Let me see if I understand you by giving another 
example. Last week CBS presented Mr. Hoffa and the Teamsters, 
That program showed films which were taken over a period of time 
and which were put together to make an hour-long program, Is 
that what you would call a documentary ? 

Mr. Sarnorr. Yes, I would. 

The Cuarrman. A documentary of news that has been developed 
from time to time? 

Mr. Sarnorr. That is correct. 

The CHatmrMan. Now, “on-the-spot coverage of newsworthy 
events,” how would you interpret that ? 

Mr. Sarnorr. Political convention. 

The Carman. That is what it was intended to cover. I felt un- 
der the present interpretation of section 315 and from my experience 
of attending some political conventions and observing others on tele- 
vision and radio, large parts of such conventions may come within 
section 315 as it has been interpreted recently. 

For that reason, “on-the-spot coverage of newsworthy events” was 
included in this bill which was not in the bill which I introduced in 
1956. That was included in an effort to reach that particular type 
of situation. 
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Mr. Sarnorr. If I may interrupt you, if I may give you another 
example in this same category: today the Russian exhibit at the 
Coliseum in New York is opening, and it is going to be opened by 
Vice President Nixon, and I believe from this morning’s paper that 
President Eisenhower is going to be there. This will probably be 
covered by one or the other of the networks. I would consider this a 
newsworthy event, and yet although we are not in the problem now, 
it is quite conceivable you would have a problem of having candidates 
at this kind of function. é‘ 

That is what I would call spot coverage of a newsworthy event. — 

The CHamMAN. From all reports about the intention of certain 
people you just mentioned, I think that would be a proper interpreta- 


tion. , . 4 -. . 
Panel discussions—you have in mind such as “Meet the Press,” and 


“Face the Nation ?” 

Mr. Sarnorr. Yes, sir. 

The CHAIRMAN. “Youth Wants To Know ?” 

Mr. Sarnorr. Basically that type. 

The CHamrman. And something of that kind? 

Mr. Sarnorr. That is correct. 

The Cuarrman. Now all of these programs under this bill, in 
order to come under the exemption provision, must be programs 
which the stations themselves have designed, and no political candi- 
date for office has designed ? 

Mr. Sarnorr. Correct. 

The CuarrMan. If the political candidate were to design such a 
program himself, and take it to the station and the station then were 
to use it, then it would not come within the exemption provision, is 
that your understanding ? 

Mr. Sarnorr. That is my understanding, yes, sir. 

The Cuairman. Now a question was asked of you a moment ago 
about opening the door. I agree with what was said by Mr. Flynt, 
Mr. Moss, and I believe also Mr. Bennett, that that is precisely what 
would result. I want to say that personally I appreciate the compli- 
ment you paid the Subcommittee on Legislative Oversight. 

We had, in the course of our investigation, brought to our atten- 
tion a particular situation where a major candidate was running for 
office. Apparently the local station was not favorable to this candi- 
date. They would go around to saloons and beer parlors, and they 
would have what would be referred to as a program that had not been 
planned, but which was spontaneous, they would go in these places 
and they would ask someone about this, that or the other, and then 
they would ask about this candidate and get a very prompt statement 
that would be in the form of inflammatory defamation and that would 
not be complimentary to any individual. 

I know that the suggestion was made that this matter be brought 
to the attention of the Commission. I am not sure whether it was. I 
think ey the Commission was informed of it but it was never 
formally presented. 

Now, would language which I have read from these bills permit 
x ae procedure ? 

r. Sarnorr. That is a hard one to answer, Mr, Chairman. 

The Cuairman. I know it is a hard one to answer. But that is 

what Mr. Flynt mentioned a moment ago, and Mr. Rogers, or maybe 
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Mr. Moss mentioned another incident. If there is a loophole there, | 
think we ought to close it. 

Mr. Fiynt. Mr. Chairman. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. At this point let me say the example which the chair. 
man cited was the same one to which I referred indirectly when I was 
interrogating Mr. Sarnoff a few moments ago. 

Mr. Sarnorr. Mr. Chairman, there are always ways to get around 
any kind of law or ruling until you are caught. I do not honestly 
believe that this revision as proposed here would make it any more 
possible than it is now. I think that. the benefits of this are so great 
in terms of what it will permit the industry to do, and what it will 
permit the public to receive, that I do not think that the possibility 
of an occasional digression is sufficient to put in further restrictions 
which can only have the effect of limiting what broadcasters are able 
to do. 

The Cuarrman. Do you agree with me that such action is in viola- 
tion of the law today ? 

Mr. Sarnorr. I believe so, yes. 

The Cuarrman. And it would not be changed by any of the bills 
we mentioned here ? 

Mr. Sarnorr. No, I do not think so. I can only speak as a lay- 
man, not being a lawyer. 

The Cuarrman. Do I understand that what you actually want is 
an opportunity for the broadcasting industry to continue reporting 
news and presenting public service programs that you feel the public 
is entitled to? 

Mr. Sarnorr. That is correct, sir. 

The Cuarman. And you do expect the principle of fairness to be 
maintained ? 

Mr. Sarnorr. I certainly do. I think the record to date in areas 
even outside of 315—— 

The Cuarrman. You would expect: broadcasters to be reasonable 
in carrying out this program ¢ 

Mr. Sarnorr. Yes, sir. 

The Cuatrman. And you do not want anything that would admit 
arbitrary abuse ? 

Mr. Sarnorr. No, Mr. Chairman. All we are seeking here—and 
believe me we are not seeking it for ourselves—we are seeking here 
an opportunity to do a better job in the area of news reporting which 

includes these other types of programing as well. I am perfectly 
willing, and I am sure the rest of the broadcast industry is willing, 
to assume the added responsibility and burden of doing this, and the 
need to be constantly on the alert to be objective. 

The CHarrman. Well, thank you very much for your appearance. 
I hope that we have not kept you beyond the time to meet. your other 
schedule. 

Mr. Sarnorr. Thank you, Mr. Chairman. I appreciate your tak- 
ing me when you did. 

; . ‘ 

The Cramman. We appreciate having you and your testimony 
here. 

The committee will adjourn until 10 o’clock in the morning. 


(Whereupon, at 1 p.m., the committee was recessed to reconvene at 
10 a.m., Tuesday, June 30, 1959.) 
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TUESDAY, JUNE 30, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON COMMUNICATIONS AND PoweER, 
or THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris, chairman of the com- 

ittee, presiding. 
eet: remaaensiioea Harris, Rogers of Texas, Flynt, Moss, 
Rostenkowski, Bennett, Younger, and Avery. 

The, CHAIRMAN. The committee will be in order. As we continue 
our hearings this morning, Commissioner Ford, a member of the 
Federal Communications Commission, will resume the witness stand. 

Off the record. 

(Discussion off the record. ) 

The Cuarrman. As I understand, you are going to speak for the 
majority of the Commission. 


STATEMENT OF HON. FREDERICK W. FORD, MEMBER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


Mr. Forp. Yes, sir. 

My name is Frederick W. Ford. I am a member of the Federal 
Communications Commission. For the most part I think I will be 
reflecting the views of the majority of the Commission. 

However, before | do in a preliminary way I would like to say 
at the time this matter involving Lar Daly came up, it was regarded as 
quite a serious matter and I spent a large amount of time studying 
both that case and the consequences of it and the possible ways in 
which it might be ameliorated or changed if the Congress so desires 
to change the law. 

The Commission, it would seem to me, represents quite a body of 
expertise in the communications field and particularly in the adminis- 
tration of section 315, the political broadcasting section. 

In view of the high interest that the Zar Daly decision evoked, it 
seemed to me that if the Congress were interested that we should use 
that expertness to give any assistance that we could in order that they 
do determine what they desired in the way of public policy and in the 
guidance of the Commission in a statutory way. 

_ To that end I drafted and redrafted many times a provision try- 
ing to find some language that would be, I thought, workable. 
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Finally, then, I did arrive at the language which I am about to 
read : 

Provided, That newscasts and special events such as political conventions shall 
not be considered a use within the meaning of this section, but this proviso 
shall not except licensees who broadcast such news and special events from 
an objective presentation thereof in the public interest. 

The primary purpose of this language is to remove newscasts and 
special events on which legally qualified candidates are seen or heard 
from the scope of section 315 and place such programs in the same 
category as all other newscasts and special events. 

The term newscast is used in the sense of a straight factual report 
of the news, either by description or by the use of sound and/or 
pictures. 

For some years the public has learned to rely heavily on this type 
of factual news reporting which is done without deliberate slant. 
ing, placement of news items, or distortion of the news and without 
the opinion of the reporter as to its meaning or interpretation, 

Normally, this type of news program reports the news in a balaneed 
fashion as it is made without distortion from the reporter’s personal 
feeling, opinions, or prejudices. 

The usual news commentary may be distinguished from a newscast 
by the fact that the public is made to understand that it is receiving 
the opinion of a commentator or an interpretation of the news rather 
than a factual account. 

This type of program need not be balanced and leaves wide scope 
for the personal views of the commentator. 

It should be noted, however, that balance is usually achieved by 
broadcast stations broadcasting the programs of commenators with 
different points of view so that the public has available to it a choice 
of opinions. 

In this way, the possible charge is avoided that the broadcast fa- 
cility is being used for the personal political interests of the licensees 
rather than being used in the public interest. 

It is only the newscast type of program that is intended to be coy- 
ered by the suggested language. If it is desired to except news com- 
mentaries, forum type programs, panel discussions, and similar type 
programs initiated by and under the control of the broadcaster from 
the provisions of section 315 additional language would be required 
in the first two lines of the suggested amendment. 

The term special events such as political conventions, was used 
to mean any type of special event of outstanding news significance 
involving a legally qualified candidate either of a political or non- 
political nature. In the nonpolitical sense, examples would be broad- 
cast by a public official on a subject of unusual significance of an offi- 
cial character involving the safety or welfare of the Nation or the 
political subdivision concerned, such as a State, county, city, et cetera. 

This language, such as a political convention, was not intended as 4 
limitation, but as an example of the political type of special event 
included. 

The language originally drafted read “special political events,” 
but since something more than political events was intended, as de- 
scribed above, the present language was used. 
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The term “who broadcast such news or special events” was used to 
indicate that this amendment still leaves it discretionary with the 
licensee as to whether he broadcasts news and special events programs. 

The term “objective,” was substituted for “fair and impartial,” 
contained in the original draft. This was done to avoid the con- 
tention that fair and impartial in effect meant equal time or that the 
broadcaster was obligated to search out news on all opposing candi- 
dates. ysl 

Moreover, the term “objective” was considered to mean expressing 
facts without distortion from one’s personal feelings or prejudice or 
as separating facts as observed by reporters from opinion and to in- 
clude the concept of fair and impartial. 

In summary, the suggested language is an attempt to free broad- 
cast licensees from the provisions of section 315 and to give them 
freedom to exercise their judgment in the handling of news programs 
and special events of outstanding national or local importance, de- 
spite the fact that a legally qualified candidate may appear or be 
heard on such a broadcast, subject only to the test of all program- 
ing as to public interest standards relating to controversial issues. 

Such an event may be the result of a candidate’s official position or 
of a political nature such as a debate between two of many legally 
qualified candidates for the same political office. 

The change in section 315 contemplated by the suggested language 
will result in an inability on the part of the Commission to issue 
rulings under this provision until it is able to review the overall per- 
formance of the licenses as it relates to newscasts and special events. 
This may lead to some dissatisfaction on the part of both broadcasters 
and candidates who are used to getting almost immediate rulings 
from the Commission on other aspects of section 315, but the effect 
of excepting newscasts and special events from the requirement of 
equal time inevitably will require a longer period to rule on com- 
plaints. 

It is recommended that the committee make it perfectly clear in 
adopting any change in section 315 that it fully intends for the Com- 
mission to exercise the rulemaking authority in section 315(c) on 
questions arising under the provisions of its amendment and relating 
to the details concerning programs exempted from the operation of 
section 315. 

I am authorized to tell you that this letter has the approval of 
Chairman Doerfer, the Commissioners Hyde, Lee, and Cross. 

Commissioner Craven asked me to tell you that he does not agree 
with the proposed amendment particularly with the interpretation 
of what constitutes newscasts and all material appearing after the 
word “section” in the proposed language. 

It is his view that the additional language would unnecessarily 
complicate the Commission’s administration of the provision and adds 
nothing not presently contained in the act. 

Commissioner Bartley asked me to tell you that he thinks the sug- 
gested amendment goes too far, in that it includes the indefiniteness 
of “special events,” which might well include “Fourth of July” pic- 
nics, plowing contests, post office dedications, road or bridge ribbon- 
cutting events, et cetera. 
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He believes that the amendment would result in different treatment 
for an identical exposure, for example, “Your Congressman’s Week] 
News Report,” if carried as an isolated program, would be a “use” 
under section 315, whereas if the same program were carried as part 
of a regularly scheduled newscast it might be exempt. 

He further believes that the legislative history of any amendment 
to section 315 should clearly indicate which of the prior interpreta- 
tions in the Commission’s release on the use of broadcast facilities 
by candidates for public office, Congress intends to reverse so that the 
Pomatdedian will have clear guidance in its administration of an 
amended section 315. 

The Cuarrman. Does that conclude your statement ? 

Mr. Forp. Yes. 

The Cuatrman. Do you have copies of your statement, Commis- 
sioner ¢ 

Mr. Forp. We furnished copies to the clerk, Mr. Chairman, yester- 
day, as I understood. 

The Cuatrman. In other words, I believe you explained yesterday 
this was the proposal that you made to the Senate. 

Mr. Forp. That is correct, sir. 

The Cuarrman. Are there any questions? 

Mr. Moss. Yes, Mr. Chairman. 

The CHatrman. Mr. Moss. 

Mr. Moss. You say you are speaking for the majority of the 
Commission. 

Mr. Forp. Yes, sir. 

Mr. Moss. You mean in urging this language ? 

Mr. Forp. I cannot say in urging this language. What I have 
said is that the contents of the statement that I gave to you and the 
language itself has the approval of the Commission, of the majority 
of the Commission. 

Mr. Moss. The acoustics in this room, Mr. Commissioner, are very 

oor. It is difficult when we lack a copy of a statement for us to 
Follow it in as much detail as we would like. 

Mr. Forp. I thought I had taken care of it, but I am sorry. 

Mr. Moss. I am going to have to wait until I read this, Mr. Chair- 
man, before I will be in a position to ask some questions. 

The CHarrman. You did say that this letter has the approval of 
the majority of the Commission indicating Chairman Doerfer, Com- 
missioners Hyde, Lee, and Cross ? 

Mr. Forp. Yes, sir. 

The CHarrMan. Does it include you? 

Mr. Forp. I wrote it; yes, sir. 

The CHatrman. Mr. Bennett? 

Mr. Bennett. In other respects would you accept section 315 as 
it is? 

Mr. Forp. Yes, sir; it is intended to operate as an amendment to 
section 315(a). 

Mr. Bennett. And intended only to deal with the subject of news- 
casting as distinguished from 

Mr. Forp. Other types of programs. 

I have included in here special events such as political conventions, 
Now, the term “such as political conventions” was not intended as a 
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limitation on special events because there are two types of special 
events that a political candidate may become involved in: 

One, for example, is a President speaking on a very serious inter- 
national crisis. A city official, there may be something of outstand- 
ing newsworthy significance that involves the official position of a 
candidate and that would be the type of nonpolitical special event 
which would be intended to be covered by this as distinguished from 
perhaps a very dramatic meeting between two candidates for the 
Presidency, Vice Presidency, on the same tickets which has outstand- 
ing newsworthiness. 

yat I intended to cover here are both types of things. 

A political convention, I think, is an expansion of the term “special 
event.” 

Mr. Bennetr. Would you apply the equal time part of the section 
insofar as it relates to straight-out political activities ? 

Mr. Forp. Yes. 

Mr. Bennetr. If the the station gives candidate A 15 minutes free 
time, you think it should make it available to all other candidates? 

Mr. Forp. Yes. This, I thought, was the only amendment to the 
section that was required. 

Mr. Bennetr. What are your views on this question of minority 

arties, splinter groups, so-called, that have no substantial following? 
Do you have any comments on the suggestions that were made here 
yesterday about requiring that a party have a certain number of 
signatures or have received a certain number of votes in a previous 
election before it would be eligible to the equal-time provision? 

Mr. Forp. I think the Commission, through Chairman Doerfer, filed 
comments on Senator Hartke’s bill, and perhaps Congressman Barr’s 
bill, that I have made no independent detailed study of that. 

Some question arose in my mind in connection with it, but I have 
confined my attention strictly to the newscasting situation. 

Mr. Bennett. There is another problem, as I see it. Suppose in the 
national campaign we have 10 or 12 candidates. If the station gives 
a candidate a specific amount of time, should that be available to each 
one of the others ? 

Mr. Forp. If, for example, a station gives a candidate a certain 
amount of time—I understand during a political campaign when he 
is a candidate most of that is purchased—but if he gives him a par- 
ticular amount of time, then he would under the present law, it would 
seem to me, be obligated to give all other candidates for the office, 
whether it is 18 or 20, whatever it is. 

But on the other hand if he sells it, it would seem to me that a 
splinter candidate certainly should have the right to buy time. Other- 
wise you would close the avenues of this media of communications to 
anybody, unless it was in one of the two major parties. 

In this amendment it would seem to me that the special event would 
not require a network for example, to carry every political convention 
of every party, for instance, if there were two or three parties that 
had candidates in the field for the Presidency that would be one 
problem. 

But if there were 18 or 20, and maybe some of those parties have 
only a very small number, it would seem to me under this proposed 
language the network or stations would be in a position to make a 
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judgment as to whether or not it was sufliciently newsworthy, special 
event program to carry it on a national basis or local basis. 

Mr, Bennerr. That is precisely the area in which you get into a lot 
of difficulty. 

In this amendment you are suggesting, I assume, by political con- 
ventions you are referring mainly to the national conventions of the 
major parties? 

Mr. Penn That is correct. 

Mr. Bennett. Is it your thought that the amendment would give the 
network or station the right to put on the conventions of the two 
major parties and refuse to put on the conventions of any other 
parties? 

Mr. Forp. Certainly, with respect to the coverage that they give the 
two major party conventions, I would not think that this amendment 
would require—I think it would exempt them from the requirement 
of giving equal time to the political convention of, say, a group of 
200 members of a party. 

There may be parties who put candidates in the field who have no 
more members than that. 

If the networks are required to give the same number of honrs of 
coverage to that kind of convention that they give to the Republican 
and Democratic Conventions, it would seem to me that their testimony 
is correct that they would just have to forego that type of broadcast, 

Mr. Bennett. The effect of your amendment would be to leave it to 
the discretion of broadcasters as to what events he puts on? 

Mr. Forp. Subject only to the usual test of public interest, of con- 
troversial issues. 

If you have a controversial issue in which you have two or maybe 
three main major parties, I think the network or station would be 
obligated if they are going to put on one part of that to put on the 
other. 

If there were a lot of miscellaneous positions, they could not cover 
everybody in the country and give everybody a chance to put on their 
side of the controversial issues. 

So I think someplace along the line they have to be given the dis- 
cretion to make the determination that these are the important sides 
to these questions. They may put on two, they may put on three 
national political conventions 

Mr. Bennett. Supposing the networks under this amendment de- 
cide to put on the Republican National Convention, but decided against 
putting on the Democratic National Convention ? 

Mr. Forp. Then I think they would definitely be in violation of this 
amendment. 

Mr. Bennerr. Under what part, the public-interest part? 

Mr. Forp. That is correct. From an objective presentation thereof 
in the public interest. The objective presentation thereof is what is 
the body of the news. 

You say that they put on this particular broadcast in an objective 
way, but it seems to me that you have to take the body of the news 
and the selection of the news has to be objective as well as the broad- 
cast of the news. 

Mr. Bennett. Could you not use that argument with respect to all 
other parties? Can you be objective in a political campaign if you 
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have 12 parties holding conventions and you only put on 2, and you 
do so on the basis of their being the major parties ? 

Mr. Forp. If you are making that judgment without any bias, but 
on the basis of what is the important news of the day, and you are not 
doing it from a personal interest from your own desires, biases, and 
prejudices, but you are using your judgment as fairly as you can and 
saying that these three are important, these three aren’t, then the net- 
work would be entirely within the scope of this amendment. 

If they decided we will put on the Republican Convention and not 
the Democratic Convention, I think everybody would agree, Demo- 
crats and Republicans alike, that this was not an objective presenta- 
tion of what the major events of the day were. 

Mr. Bennetr. When you get down to what is a major event, what 
is important, you get down to a question of judgment. 

What you regard as important someone else may regard as of very 
minor significance. For example, the members of the Socialist Party 
would regard televising the Republican or Democratic National Con- 
ventions as a very minor thing and very unimportant. 

It depends on whose point of view you are taking. 

Mr. Forp. There is no question about that. I think you are right. 

Mr. Bennett. The point is that you would pretty much leave it to 
the discretion of the broadcaster as to what he deemed important from 
anewsworthy standpoint ? 

Mr. Forp. That is right. 

The Commission has had one news-slanting case in its history so far 
as I know. I thought you might be interested to know what would 
be the effect if there were a violation or if there were complaints that 
this was not a fair or objective—was not an objective presentation of 
the news. 

I was chief of the hearing division at the time and I tried that 
case and it took about 15 months. 

When you start in to prove that news is slanted, you have a major 
undertaking on your hands and if we got into a case of this kind, in 
order to evaluate it, certainly you could not take one newscast and say 
this newscast was not objective. You would have to evaluate the per- 
formance of the station over a period of time to make the determina- 
tion that they had not been objective, that they had been discrimina- 
tory and had unfairly treated one person or another and had not 
operated in the public interest. 

It would come in in the form of complaint of a series of broadcasts 
that a deliberate attempt was made to slant news or to exclude news 
that was newsworthy, then you have to evaluate the number of in- 
stances of that and ultimately come to a conclusion after a hearing that 
there had been an unfair presentation; that the station had not been 
operated in the public interest. 

This takes a good many months. So I think that you ought to be 
fully aware that if during the next campaign language of any kind 
other than the equal time provision is adopted, that during the cam- 
paign if you see your opponent on television news three nights in a 
row, and you have not been on 3 or 4 days, that the commission will not 
be in a position to say yes, you are being unfairly treated because it will 

necessary for them to look at the whole range of the news programs 
for that period. 
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Mr. Bennett. What do you mean by the word “newscast”? What 
is a newscast ? 

Mr. Forv. To me, and what I have intended by this word is a straight 
factual report of the news without interjecting opinion or interpreta. 
tion on the part of the person delivering the news. 

Mr. Bennett. Is it a criterion of a newscast in the context of this 
section that the event in which a political candidate appears wags 
prior to the newscast ? 

Mr. Forp. Not necessarily. As to whether he made a statement 
prior to the time he appeared to make a speech, whether he released it 
in advance, I would not undertake to lay down a hard and fast rule, 

Mr. Bennett. In other words, the appearance of the candidate in 
the studio as part of the newscast is a different type of program? 

Mr. Forp. I certainly would not at this time try to lay down any 
stringent requirements of what a newscast is. That is the reason I 
ylaced in this statement that if any language at all is adopted, I would 
fet that the committee would make it perfectly clear that this was not 
intended to take away any of the rulemaking functions of the Com- 
mission under this section and it was intended to be used to fill in details 
of matters of that kind. 

Today as we see a newscast we may see the newscaster himself de. 
scribing an event and then he will flash on a film clip and the candidate 
may say something or an individual may say something, and so it goes, 

To legislate that this is a definition, that it is the only way that 
news can be presented, is to stifle the broadcasting industry and I 
would regret to see that happen. 

It is a factual account of what happened. If the newscaster him- 
self starts in to say this means this, this mean that, and to interpolate 
his interpretation of the news, it is no longer a newscast, but is a 
commentary or news analysis. 

Mr. Bennett. Is it a newscast if the reporter has a candidate there 
and says this happened today and have the candidate explain it! 

Mr. Forp. The format of the program may very well be a newscast, 

As to whether a candidate or an individual himself could be in- 
cluded rather than film clip, I just don’t know. I would think if he 
were a candidate appearing personally on a newscast program that 
it would become quite suspect. 

The Cuatrman. Mr. Younger, do you have any questions ? 

Mr. Youncer. Just one question, Mr. Chairman. 

Is there any control at all over the station which goes out and sells 
all of its available time to one candidate so that the opposing candi- 
date when he comes to get time they say no, sorry, all of the available 
time has been sold ? 

Mr. Forp. Under the present statute that is controlled. If you 
sell time to one particular candidate, then you must make your facili- 
ties available, give the other candidate an equal opportunity on the 
same basis. 

A broadcasting station is not presently authorized to sell all of 
its time to one candidate and when the other candidate comes up, 
say, “No, lam sorry; it was all sold.” 

Mr. Youncer. That was done in the last election in one case. 

Mr. Forp. That is the kind of thing we get. For instance, if a 
candidate A buys time along through the campaign, and then the 
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last 2 weeks of the ‘ampaign his opponent comes in and says, “You 
have sold him 30 hours of time, I want my 30 hours and I want it 
all the last week,” the Commissioners ruled that this is not necessary 
to make all of that time—you can’t accumulate all your time; you 
have to make your desires known. 

Mr. YOUNGER. That is true, but can the station say “No, I have 
no time available” 

Mr. Forp. No, if he does that he is in violation of section 315. 

The CuarrMAn. Mr. Moss. 

Mr. Moss. I am impressed with your treatment of newscasts and 
agree with you that the definition is adequate to permit broadcasting 
and telecast ing of news 

But I am not nearly so clear when I try to determine what you 
mean by special event. 

Would a weekly report, or a monthly report from an incumbent 
to his people be a special event / 

Mr. Forp. I don’t think so. It would seem to me that a special 
event is used to mean any type of special event of outstanding news 
significance involving a legally qualified candidate. 

Now, I can conceive of a report by a Congressman, supposing he 
was the author of a particular bill, the bill became extremely contro- 
versial, the Congressman became extremely controversial and he made 
a statement, and this was a matter that the attention of the country 
was focused upon, this was an outstanding event and he was going 
tomake a special speech on that particular event. 

Mr. Moss. The contemporaneous action would be on the spot news? 

Mr. Forp. In other words, the situation is an outstanding event; 
it has newsworthiness, newsworthy significance. 

An example would have been the meeting between President Eisen- 
hower and Vice President Nixon at Wheeling. Here you have a very 
dramatic news event. 

Mr. Moss. I would agree more with Commissioner Bartley. I have 
thesame doubts that he has. 

Mr. Forp. I have no doubt that the cutting of a ribbon for a bridge 
10 miles from town that has no significance is not a special event 
within the m ae of this term, but the cutting of a ribbon of a San 
Francisco Bay Bridge, in which there is a tremendous amount of 
interest throughout the country and people are there and you have 
quite an event, ‘that, tome, would be a special event. 

The plowing contest at a county fair 

Mr. Moss. Mr. Commissioner, I think Mr. Bennett made a point. 
Maybe the San Francisco Bay Br idge dedication might have national 
significance, but I can assure you that out in my district there are a 
couple of sites for bridges where if one were to be constructed, and I 
ean claim credit and have the ribbon conveniently cut in the middle 
of a campaign, it would be worth an awful lot of votes. 

If I were a reasonably prudent candidate I would try to program 
some of these events to get the greatest advantage out of them. 

Mr. Forp. I have no doubt of th: it, or you W ould not be here. 

Mr. Moss. Is that a news item or is that a special event ? 

Mr. Forp. This would have to be determined after the fact. 

Mr. Moss. I would try to sell it on the basis of a news item, myself. 

Mr. Forv. This would have to be determined after the fact. “That 
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is one of the difficulties with any undertaking to change section 315. 

Mr. Moss. If we leave it just political conventions and not put in 
the special events, wouldn’t most of the items that we have discussed 
be covered quite adequately in a newscast ? 

Mr. Forv. What I have intended to do here is create a formula, 
You can add, as [ pointed out in this statement, you can add in the 
first couple of lines of this section anything you want to. You can 
change newscast, including political conventions, anything that the 
committee would feel is proper. 

I thought there were many difficulties connected with that. I have 
not gone into it, but the reason I stuck to what I stuck to, was that I 
could not close up the gaps that were possible to be opened if [I in- 
cluded broader language. 

A debate between two candidates, I think, is important, but it just 
has not taken place in recent years. 

But at least the authority to put on that kind of thing if two can- 
didates want to have a debate—I meant appearing on the same pro- 
gram simultaneously. 

The CuatrmMan. Mr. Avery. 

Mr. Avery. I believe I will defer my questions, Mr. Chairman. [| 
thank the Commissioner for his statement. 

Mr. Forp. Could I point out one other thing that I think I should 
point out in connection with this language? 

That is that here we use the word “objective.” ‘This is a new term 
in the communications act. : 

Yesterday someone stated that the term “objective” had been in the 
statute a long time, but as I understand it, it has not been. When you 
use “objective” you are, in effect, if language such as this is approved, 
you would be saying that the doctrine of balance of equal time for con- 
troversial issues, not equal time, but the treatment of controversial 
issues on a fair basis is somewhat receiving the approval of the 
Congress. 

I did not want to stop without pointing that out, that when you say 
objective or fair and impartial, that sort of thing, this is a slightly 
new departure. 

Mr. Bennett. That is the question I raised yesterday. I thought 
it was a new doctrine that would be inserted. I wondered what it 
means. Tome it meant a lot of different things. 

Mr. Forp. In the editorializing by broadcast licensee as reported 
to the Commission in docket 8516 there is a statement which, in effect, 
says that the short capsule form of it is that the Commission has 
observed in considering the problem that the duty to operate in the 
public interest is not esoteric mystery, but to operate in good judgment 
and good faith guided by a reasonable regard for the interest of the 
community to be served. 

It is that kind of standard of fairness that the term objective, if 
that is adopted in a statute, would kind of put that in the law for 
the first time, even though the Commission through its practices has 
applied that. 

{r. Avery. I do not know who has the floor, but I would like to 
say this: 

I would like to comment, this word “objective,” I realize has some 
far-reaching ramifications. 
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But we have learned to live with the word “substantially” in statutes 
for many years. 

If we could adjust activity around the word “substantially,” I think 
we would probably accept some rules and patterns for “objectivity.” 

Mr. Forp. I might say that the language I have used in trying to 
define objective, I took out of the Webster’s International Dictionary, 
the second meaning. 

Mr. Avery. That is all, Mr. Chairman. 

Mr. Moss. I want to ask, in this objective presentation what are 
they to be objective about? I can understand in newscasts; I would 
read that to be an objective presentation of the news. 

But a special event, which in my judgment, might be entirely one 
sided, it only requires that they be objective in making the presenta- 
tion of something which in itself may lack objectivity. Is that not 
possible # ts pees eed 

Mr. Forp. I think that is right. In the newscast it is objective 
selection of the news as well as presentation of the news. 

Mr. Moss. That is right. 

On special events we have a different problem. 

Mr. Forv. No, I don’t think it is too greatly different. 

Mr. Moss. If you have a special event to report a day in the life of 
my opponent, in my hee meee that would be subjective reporting. 
They might be completely objective about the subjective reporting 
of the activities of my opponent, but they would be partly objective 
in the sense that they were giving in the case of a newscast, an objec- 
tive reporting of the events of the day. 

Mr. Forp. I might say that I was a little timid about testifying 
before this committee on this subject because I am satisfied that the 
members of the committee, as a matter of fact, most of the Members 
of Congress, have a great deal more expertise in the use of radio and 
television to help and hurt them in campaigns than the Commissioners 
or anybody else. 

So the language that I have conceived here is only to submit it for 
your consideration. I don’t urge its adoption or say that this is the 
only thing that can work. 

Mr. Moss. Mr. Commissioner, I want to make very clear that I like 
the language better than anything else that has been submitted to 
me since I have been studying this problem. 

Mr. Forp. It is the best we could come up with. 

The Crarrman. I would like to say again, I recommend to my 
colleague from California, Mr. Moss, the consideration of H.R. 7985. 
Certainly it is not in any way as broad as “objective presentation 
thereof in the public interest.” 

That whole thing has been resolved down to one question and one 
answer that Mr. Bennett asked you. That gives the licensee full and 
complete authority to make any determination he wants to make. 

Mr. Forp. That is subject only to some later review of his whole 
operation ; that is true. 

The Cuatrman. Have you considered H.R. 7985? Mr. Doerfer, 
Chairman of the Commission, suggested yesterday that the Commis- 
sion would give a report after they had had an opportunity to study it. 
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Mr. Forp. I have read this. 

The Cuarrman. It brings it down to “news,” “news interviews,” 
“news documentaries.” Everybody knows what that means, generally 
speaking; do they not? 

Mr. Forp. In thinking about it, the news interview and the news 
documentary, I just was not quite clear on whether that was opening 
a door that I had not seen yet. ' 

The CuarrMan. I think a couple of very fine examples were given 
yesterday as to what it means. “On the spot coverage of newsworth 
events,” that would be political conventions and things of that kind, 

Mr. Forp. May I just point out to you that if a person were of a 
mind to and had a candidate that he desired to have elected or if he 
owned a broadcast station and he had a candidate that he desired 
to have elected, it would seem to me that this language would permit 
him and exempt him from 315 in putting on news documentaries, for 
example, the life of your opponent, and without any requirement of 
objectiveness. 

The CuarrMan. If there is any special abuse as was pointed out 
esterday, then that would be hardly in keeping with the spirit and 
etter of the law. 

Mr. Forp. I have read it, but it seems to me I don’t know whether 

there are any doors in it that I don’t see. 

The Cuarrman. We will be glad to have you do that and submit it. 

Thank you very much, Commissioner Ford, for your appearance. 

Mr. Flynt. 

Mr. Fiyntr. Commissioner Ford, I regret I did not get to hear 
your presentation. I was delayed getting here this morning. 

Would not this problem solve itself with a realistic definition of a 
“legally qualified candidate” ? 

Mr. Forp. It seems to me that the Commission in its rules has de- 
fined legally qualified candidate and interpreted that. That defini- 
tion in our rules has been based, I think, on a composite of State 
laws. 

I have been a little hesitant to try to come up with a congressional 
definition of legally qualified candidate that did not take into account 
all of these things because once you do that you may be requiring equal 
time on the part of the candidate or refusing to permit him to get 
equal time and that fellow gets elected. 

Mr. Frynr. I realize the complexity which is created by the dif- 
ference in State laws. If we could define, if we had a subsection to 
existing 315, to define this legislation, the phrase “legally qualified 
candidate” as a person whose name will appear on the ticket without 
any further act on his part—in other words, that would get away 
from the borderline case of a man who is an avowed candidate but 
not a legally qualified candidate. 

Mr. Forp. Do you mean on the printed ballot ? 

Mr. Fiynr. Yes, sir. 

Mr. Forp. That his name would be printed by the people who had 
charge of printing the ballot? 

Mr. Frynt. That is right. 

Mr. Forp. Not. a write-in candidate? 

Mr. Friynvt. That is right. 
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Mr. Forp. I think this is perhaps broader than the definition you 
have. This is use of broadcast facilities; it is the notice that the 
Commission put out dated October 1, 1958, showing the rulings on 
yarious questions. 

In the first part of it there is the Commission’s ruling. The first 
definition has “qualified for a place on the ballot, or,” and it goes on to 
something else. 

So that is already our interpretation of what legally qualified can- 
didate means. 

Mr. Fiynt. Has there not been a recent case where the Commission 
ruled that a man who was not, whose name did not appear on the 
ballot, was afforded equal time ? 

Mr. Forp. I think that problem comes under a further definition. 

Mr. Fiyntr. You need not go into details. 

Mr. Forv. The answer is “Yes,” without quoting the rule, sir. 

Mr. Fiynvr. Do you not think that my suggestion might simplify it 
to say the least? Whether it meets all objections I would not go so 
far as to say that, but it would simplify it. 

Mr. Forp. It would only confirm what the Commission has already 
done under its rulemaking authority. 

Mr. Fiynt. Not only confirm it, but put a cutoff on it. 

Mr. Forp. A cutoif ? 

Mr. Fiynr. Yes. In other words, you also extend it to include 
people whose names do not appear on the ballot? 

Mr. Forp. That is right. 

Mr. Fiynr. It would be my thought that it could be simplified by 
establishing a cutoff point that would not include other areas. 

Mr. Forp. The difficulty I have with that is that the man who is 
cut off and not entitled to equal time may turn up as your colleague. 
Here is a man who is eligible to be elected and who is elected under 
that definition would not be entitled to equal time. 

Mr. Fiynr. According to that in practically every State of the 
Union every qualified voter would be, according to this, entitled to 
equal time, according to the interpretation you just placed on it? 

Mr. Forp. I don’t think it is quite that broad, Mr. Flynt. He has 
to announce it; he has to be a candidate. He cannot just be sitting 
out in his house on the side street. 

Mr. Fiynt. He has to do a lot more than that than to get his name 
on the ticket than to just announce he is a candidate ? 

Mr. Forno. That is right. 

Mr. Fiynt. I am trying to simplify by saying the provision will 
say that a legally qualified candidate may be a man or individual who 
has done everything necessary to insure his name being placed on the 
ballot. 

Mr. Forp. I would like to study that proposal a little bit. I hate to 
just shoot from the hip on it. It is not that simple a problem. 

Mr. Fiynr. Thank you. 

The Cuarrman. Thank you very much, Mr. Ford. 

Mr. Forp. Thank you, Mr. Chairman. 

The CHatrrman. Commissioner Cross. 
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STATEMENT OF HON. JOHN S, CROSS, MEMBER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Cross. Mr. Chairman and members of the committee, my name 
is John S. Cross, and I am one of the seven members of the Federaj 
Communications Commission. I also hasten to add that I am its 
junior member. 

I do not appear before you this morning in support of or in opposi- 
tion to any of the specific bills pending before you on the possible re- 
vision of section 315 of the Communications Act of 1934, as amended. 

Actually in this particular matter involving politics where your 
experience is so very much greater than mine, I feel a bit presumptuous 
in appearing here at all. 

The CuHatrman. Do you have extra copies of vour statement ? 

Mr. Cross. No, sir; I did not think it would be worth it, but I will 
make some if desired. 

The CHarmMaAn. You may proceed. 

Mr. Cross. My only excuse is that my sole purpose in being here 
is to give you my comments on this important matter as viewed from 
my position on the Commission—for whatever worth such comments 
may be to you. 

Any decision the Congress makes in this matter will probably re- 
quire further action by the Commission. Accordingly, I most re- 
spectfully ask that your decision be so formulated that we can carry 
out your instructions expeditiously and with a minimum expenditure 
of manpower and money. 

As I understand it, exempting news programs and programs of a 
similar nature from the present equal time provisions of section 315 
would necessitate future political candidates having to rely on the 
broadcaster’s judgment that such exempted programs would be han- 
dled so as not to give undue advantage to any party or any candidate. 

The broadeast industry submits that on past performance it war- 
rants such trust and confidence. 

Members of the Congress know more about the realities of a rough 
and tumble political campaign than I will ever know. In fact, they 
know more about such matters than any other group I think of. They 
are, therefore, in an excellent position indeed to judge the wisdom of 
placing such trust and power in the hands of the broadcasters and 
the networks. 

If it is decided to exempt newscasts only or newscasts and other 
similar type programs, please bear in mind that once the well defined 
word “equal” is deleted, any substitution of qualifying terms such as 
“fairness,” “bona fide,” “regular,” et cetera, leave considerable room 
for future arguments. Such arguments probably will be referred to 
the Commission for decision. From a practical standpoint there is a 
serious question as to how effective any Commission action could be in 
protecting candidates against alleged discrimination in the particular 
election in which they are running. 

In other words, without the fixed and relatively clear standards for 
treatment of candidates presently provided in section 315, it will be 
difficult, if not impossible, for the Commission to determine in par- 
ticular cases what sort of treatment, short of equal treatment, is 
nevertheless fair. 
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Moreover, by the time the Commission could investigate such com- 
Jaints and come to a decision under the due process doctrine within 
which it must operate, both the primary and the general election 
robably would be over. 
If the Congress should decide to exempt newscasts, I urge that it 

say so in the most direct and foolproof language it can command. 

if it decides to go further and exempt other programis of a similar 
nature, such as news interviews, news commentaries, news docu- 
mentaries, on-the-spot coverage of newsworthy events, panel discus- 
sions, et cetera, I also urge that it specifically name such exempt-type 

rograms and define them or direct the Commission to do this by rule. 

his the Commission can do even though in my view it cannot write 
rules on such things as what will be considered fair even though it 
may not be equal. ; 

My final comment is that if the Congress decides to exempt news- 
casts only or newscasts and other similar type of program, it seriously 
consider whether it wants to (a) exempt them completely and abso- 
lutely ; or (6) whether a licensee’s handling of such exempt programs 
would still be subject to the public interest criteria that is now used 
by the Commission to evaluate the licensee’s other programs (includ- 
ing the nonpolitical ones), to determine if the licensee is measuring 
up to its overall public interest responsibilities. 

In summary, gentlemen, the solution to this problem apparently can 
be found only in congressional action. We in the Commission will, 
of course, carry out to the best of our ability any legislation that 
may be enacted in this matter. But please make any legislative orders 
you may give us so specific that there will be no question as to your 
intent. 

Thank you for letting me appear here and for listening to me so 
courteously. I only hope my comments may prove helpful in your 
deliberations on this important matter. If there are any questions, 
Mr. Chairman, I shall be very glad to try to answer them. 

The Cuarrman. Thank you very much, Commissioner Cross. We 
appreciate having your forthright statement, urging specific action 
on these questions. 

Mr. Cross. Thank you. 

The Cuarrman. Are there any questions of Mr. Cross? 

Thank you very much. We are very glad to have your testimony. 

Mr. Cross. Thank you. 

The Carman. Joseph W. Barr, Member of Congress from Indi- 
ana, author of H.R. 7122. 


STATEMENT OF HON. JOSEPH BARR, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Barr. Mr. Chairman and gentlemen, before I start this state- 
ment I would like to say that I worked in collaboration with Senator 
Hartke for about 30 days on this bill. We had a very sticky situation 
im my congressional district, almost exactly paralleling the Lar Daly 
case, which made me quite interested in the whole situation. 

I thought in 30 days that I had some education in the problems 
of the communications industry, but after that 30-day period and 
listening to the hearings in the Senate and listening to the hearings 
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here, I am fully aware as to how complicated this whole situation jg, 

The bill which I have introduced is an attempt to move in the di- 
rection of clearing the air. 

I will start with my statement. 

The men who wrote the Constitution of the United States and the 
officials of the States who ratified this Constitution clearly recognized 
that democracy cannot work without free and effective sources of 
communications. Freedom of the press was embodied in the Bill of 
Rights which was added to the Constitution before it was ratified, 

In 1934 the Congress of the United States enacted the Communica- 
tions Act. In this act the United States was dealing with a different 

roblem of communications. The airwaves of the United States 
long to all the people. 

As different broadcasting stations were licensed to use these waves, 
it was obviously the duty of this Government to make sure that these 
licensees could provide reliable and accurate news about our Goy- 
ernment. 

It was also the obligation of this Government to make sure that 
these broadcasting stations did not unduly favor any political can- 
didate for office. 

In an attempt to carry out this theory, section 315 of the Com- 
munications Act of 1934 stated that a broadcasting licensee, which 
allows its facilities to be used by a legally qualified candidate, must 
afford fair and equal opportunities to all opposing legally qualified 
candidates. 

This obviously just and equitable provision has proved extremely 
difficult to interpret. Recently interpretations by the Federal Com- 
munications Commission have tended to be inconsistent with the crig- 
inal intent of Congress. 

The difficulties of section 315 were dramatically highlighted this 
year when the mayor of Chicago, who was up for reelection, went to 
the airport to greet the President of Argentina. Several television 
stations broadcast a news film of this event. An opposing candidate 
in the city of Chicago then demanded time on the stations equal to 
the amount of time that the mayor had been shown on the news clip. 

The Federal Communications Commission held that under section 
315 the stations were required to grant him equal time. 

In my city of Indianapolis the same situation arose. The mayor 
of Indianapolis was running for reelection this year, and one of the 
opposing candidates made this demand on the local broadcasters. If 
the mayor were shown in any news clips performing his official duties, 
he would expect equal time. 

Every broadcaster in the city of Indianapolis explained to me that 
if this demand were carried out, it would mean that they would be 
forced to impose a blackout on the official activities of the mayor of a 
large city. This was obviously not the intent of the Congress of the 
United States. 

The pride and joy of my congressional district in the city of Indian- 
apolis is the 500-mile race. Each year we have great celebrations in 
honor of this event. It has been the custom for many years for the 
Governor to hold a ball 2 days before the race and the mayor to hold a 
breakfast the next morning. This is something that is part of the 
culture of my congressional district of my town. 
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This year the broadcasters decided that it would be impossible for 
them to televise or to make any radio shots of the mayor’s breakfast, 
which, as I mentioned, has been a part of the culture of the city of 
Indianapolis, because the mayor was running for reelection, and they 
would be required to give equal time to his opponent. 

H.R. 7122, which I have introduced in the House of Representa- 
tives, and S. 1858, which Senator Hartke has introduced in the Sen- 
ate, attempt to correct this situation and to revise and improve the 
Communications Act of 1934 to bring into a reasonable focus that 
section of the law governing political broadcasting. 

First of all, it defines what constitutes a substantial political party 
and requires that the nominee for the office of President or Vice Presi- 
dent of such political party be afforded fair and equal opportunity in 
the use of broadcasting facilities. 

Second, it defines a legally qualified and substantial candidate for 
nomination by a political party for the office of President or Vice 
President of the United States and provides that such candidate for 
nomination shall be afforded fair and equal opportunity in the use of 
broadcasting facilities. 

Third, it makes an attempt to absolve broadcasting licensees from 
liability from defamatory remarks made by political candidates unless 
the licensee participates willfully, knowingly, and with attempt to 
defame in such statements. 

Fourth, it removes the appearance by a legally qualified candidate 
on regularly scheduled or bona fide newscasts from the equal time pro- 
vision of section 315. 

These are the four most important provisions of my bill, H.R. 7122, 
and Senator Hartke’s S. 1858. 

It is my honest conviction that this clarifying legislation is long 
overdue. The airways of the United States still belong to all the 
people. They are today providing an important source of news 
which the voters need to make an intelligent appraisal of the conduct 
of this Government. 

The importance of our broadcasting facilities to political candi- 
dates is also growing in significance. 

It is my honest conviction that these bills will make it possible for 
the people of the United States to get the news that they should have 
through the medium of these broadcasting licensees, and still protect 
the basic rights of political candidates. 

The Cuarrman. Thank you very much, Mr. Barr. We are very 
glad to have your statement on this subject as a result of the experience 
you have had in your district. 

Is Senator Hartke here? 

Mr. Barr. I do not see him. 

The Cuairman. We had a call from the Senator expressing his in- 
terest and saying he would like to testify this morning. He may have 
been delayed, but the Senator has leave to extend his remarks in the 
record at this point if he desires. 

Mr. Robert E. Bicks, Acting Assistant Attorney General, Antitrust 
Division, Department of Justice. 

Mr. Bicxs. Mr. Chairman, I pray leave to read a very short state- 
mentifImay. This statement covers two essential points. 
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First, I thought it might be helpful to summarize very briefly in a 
capsule form for the committee the substance of the variety of pendin 
measures that are before this committee and then in the light of the 
variety of pending measures I would like to offer this departments 
comment on the one issue that the measures raises in common, that ig 
the application of 315 to so-called newscasts, on which this Depart. 
ment’s comment seems appropriate. 

First, the pending bills. 

The Carman. We have your statement here. You are not going 
to follow this statement, I assume. 

Mr. Bicxs. Yes; I would like to, Mr. Chairman. I am at the top 
of page 2 of the statement. 

The CuHarrMan. Very good. 


STATEMENT OF HON. ROBERT A. BICKS, ACTING ASSISTANT ATTOR- 
NEY GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE 


Mr. Bricks. I appear today, in response to your chairman’s letter to 
the Attorney General dated June 20, 1959, to present Justice Depart- 
ment views on various pending measures to amend Communications 
Act section 315. 

That provision specifies that— 
any licensee * * * which permits any * * * legally qualified candidate for any 


public office to use a broadcasting station * * * shall afford equal opportunity 
to all other such candidates for that office in the use of such * * * station. 


At the outset, my plan is to sketch briefly the various proposed 
amendments to section 315. Against this background, treated, second. 
is the one isse these bills pose—section 315’s application to routine 
newscasts of political events—on which this Department’s comment 
seems appropriate. 

I. THE PENDING BILLS 


First, the pending bills: Measures before this committee fall in 
roughly two categories. 

The first, typified by H.R. 5389, would exempt from section 315 
equal time provisions any— 
appearance by a legally qualified candidate on any news program, including news 
reports and news commentaries, where the format and production of the pro- 
gram are detertmined by the broadcasting station, or by the network in the case 
of a network program and the candidate in no way initiated the recording or 
the broadcast. 

The second sort of measure, typified by H.R. 7122, would make a 
more comprehensive revision of section 315. It would exempt from 
section 315’s equal time provisions any candidate’s “appearance,” not 
only on any regularly scheduled or bona fide newscast, but also on 
any 
news documentary, panel discussion, debate or similar type program where the 
format and production * * * are under exclusive control of the * * * station * * * 
and in no way designed to advance the cause of or discriminate against any 
candidate * * * 

Beyond that, this measure would— ; 

(1) delimit persons deemed pees qualified candidates for 
election or nomination for President or Vice President of the 
United States within 315 and— 
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I think the other point is in a sense moot because the Supreme 
Court yesterday said that existing law did what in large measure 
the Barr and Hartke bills would do. 

(2) immunize licensees from “civil or criminal” liability “be- 
cause of any defamatory or libelous statement made by a legally 
qualified candidate * * * in a broadcast made under the provisions 

of this section—which precludes station censorship of such state- 
ments—except in those cases where the licensee “participated” 
in the broadcast “willfully, knowingly, and with intent to 
defame.” 


II. THIS DEPARTMEN'T’S COMMENTS ON THE PROPOSALS 


Both sorts of measure, then, would, at a minimum, exempt from 

section 315’s “equal time” requirements routine news coverage of 
political events. Over the years the consensus had been—as this De- 
partment’s memorandum before the FCC, page 5, put it—that section 
315 did not: 
* * * apply to routine news coverage of political campaigns. And the Commis- 
sion, in the 32d year period prior to the Lar Daly case, has never so considered 
this provision * * * though these more than three decades have been numerous 
legislative proposals dealing with political broadcasting, no serious challenge 
has been made to the established station practice of inserting brief recorded 
extracts of appearances by the candidates into their radio and television news 
broadcasts. 

As the petition filed with the FCC by the Columbia Broadcasting 

System summed up industry practice prior to Lar Daly: 
It is our best information and belief that stations generally, as well as the three 
television networks, have operated on the understanding—confirmed by the 
Blondy ruling when it was originally made and confirmed again as recently as 
October 1958 when this ruling was added to the Commission’s official compila- 
tion of rulings on political broadcast questions—that there is no “use” under 
section 315 where news is presented at the initiative of the station as part of 
a routine news broadcast in the exercise of the station’s judgment as to news- 
worthy events. 

In this context—with the law apparently firmly fixed that section 
315 did not apply to unsolicitated and routine newscast coverage of 
political events—this Department over the years deemed that various 
proposed amendments to section 315 posed policy questions on which 
no recommendation from us seemed warranted. But this context Zar 
Daly sharply altered. 

In Lar Daly, the Commission held that section 315 obliges a station 
which used a brief news clip of a candidate’s activities—without the 
candidate’s prior knowledge or consent—to provide equivalent free 
time to all opposing candidates to use the station as they see fit. 
By requiring stations to provide equal time to all legally qualified 
candidates where a station uses a recording or newsreel shot of any 
candidate in its news programs, the Commission’s ruling jeopardized 
stations’ news reporting of candidates’ activities. 

For, stations would be unable to show a candidate making a speech 
or taking part in some civic activity, even if he was an incumbent 
officeholder, without providing free time to all legally qualified can- 
didates for that office to use as they see fit. 

This threat to news coverage of political events by television and 
radio is a serious matter. In a nation where the people choose offi- 
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cials to make and carry out the laws an informed electorate is a pri- 
mary prerequisite. In light of Zar Daly’s public import, then, this 
Department began looking into the matter soon after the FCC’s de- 
cision was announced. 

As a result of such study, this Department became convinced that 
the Commission’s ruling accorded with neither the language of the 
statute nor its legislative history. The particular elections involved 
in Lar Daly’s original complaint had long since passed. And the 
Commission was entertaining petitions for reconsideration filed by 
a number of persons concerned with the ruling’s impact upon broad- 
cast coverage of future elections. 

Thus the issue before the FCC had been broadened to involve, not 
the rights of any particular candidate in any particular election, but 
rather the general problem of cutailment of news coverage of future 
elections. In these circumstances, it appeared appropriate to_re- 
quest the Commission’s permission to present the views of the United 
States. 

The FCC, however, reaffirmed Zar Daly in its interpretative opin- 
ion June 15 of this year. This Department—as our memorandum 
before the FCC made clear—believes the Commission’s view lacks 
support in law. And it may well be overruled in the course of 
appeals filed by one of the networks on Friday last. But considerable 
time will inevitably lapse before final decision in the pending appeal. 
Ripe for consideration, then, is the wisdom of amending section 315 to 
overturn Lar Daly. 

On the one hand, as a general rule in this area, Congress has wisely 
deemed the “better” course—not to legislate in complex detail—but 
rather “to allow the Commission to make rules and regulations gov- 
erning” section 315’s precise coverage (67 Congressional Recerd 
12503). On the other hand, the Commission has spoken—and new 
reaffirmed—its views on section 315’s application to routine newscast 
showing of candidates. Though appeal is in the offing, truly un- 
likely is decision by the Sunreme Court for some time. Thus, unless 
Congress acts, Lar Daly will probably curtail news coverage of elec- 
tion contests during time required for final judicial review. 

With such factors uppermost, this Department suggests that Con- 
gress act now to overturn Lar Daly. This goal is the prime purpose 
of H.R. 5389, the proposal recently advanced by the FCC, and H.R. 
7985 introduced on Friday of last week. 

Thus, H.R. 5389, to repeat, would exempt from section 315 any 
appearance by a * * * candidate on any news program, including news re 
ports and news commentaries, where the format and production of the program 
are determined by the * * * statute * * * and the candidate in no way inil- 
tiated the recording or the broadcast * * * 

Whether or not enactment of this measure would do more than 
overrule Lar Daly turns on construction of the term “news com- 
mentaries.” And, should Congress wish to avoid any such question, 
close at hand is the language of H.R. 7122, page 5, line 2—exempting 
only appearances on a “regularly scheduled or bona fide newscast.” 

Much the same problems of definition are posed by the FCC’s pro- 
posal to exempt, in addition to “newscasts,” “special events such as 
political conventions.” Exemption of “newscasts” alone would likely 
restore section 315’s coverage to the status quo before Zar Daly. 
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CONCLUSION 


This Department suggests enactment of legislation to exempt from 

. ” FORK 6 y ” ro" . 

section 315 “news reports,” H.R. 7985, “newscasts, the FCC pr oposal, 
“regularly scheduled or bona fide newscast,” H.R. 7122, or “news 
and “news interview” programs, H.R. 7985. These are the various 
terminologies included in the bills. I think each of the terms could 

robably be defined to mean pretty much the same thing if they 
don’t mean that already. 

In connection with preparation of this Department’s Lar Daly 
memorandum, we have studied the problem of section 315’s applica- 
tion to routine newscasts. It is that problem which we treated before 
the FCC. And it is to remedy the FCC’s construction of section 
315’s coverage of newscasts that we believe legislation is called for 
now. 

In the area of newscasts treating political events, the public interest, 
to our view, is best served—not by section 315’s flat equal time strin- 
gencies—but by good faith adherence to licensees’ time-honored obli- 
gation of “insuring fair and balanced presentation of programs 
where “political” or other “controversial” issues are treated. (FCC 
Public Notice 6305, Oct. 1, 1958, p. 1.) 

On the other hand, the wisdom of legislation exempting more than 
routine newscasts from section 315—for example, “special events,” 
FCC proposal; a “panel discussion,” H.R. 7985; or “panel discussion, 
debate or similar type program,” H.R. 7122—pose basic questions 
of public policy on which the Department has no special competence. 

Much the same goes for H.R. 7122’s proposal delimiting qualified 
candidates for President and Vice President as well as any licensee’s 
liability for libel in connection with section 315 broadcasts. 

In short, this Department’s position is that we would suggest that 
Congress act now to overturn Lar Daly’s construction of 315 as ap- 

lied to newscasts. The reason we suggest that is that appeal, which 

as already been launched in this case, is bound to be more or less 
time-consuming. In the course of the appeal any election contest held 
will not be covered to the same extent that previous election contests 
have been covered over television and radio. We believe, Mr. Chair- 
man, in terms of the operation of our representative Government that 
this is a serious public loss. For those reasons we would urge enact- 
ment of legislation covering only newscasts. That does not mean 
that we would oppose legislation going beyond that. It means sim- 
ply that within our area of competence that is all we can intelligently 
comment on. 

The CHarrman. Thank you very much, Mr. Bicks. 

Are there any questions? 

Mr. Fiynt. Mr. Bicks, did I understand you to say that Congress 
should act on it in order to preclude appeal because an appeal would 
be time-consuming ? 

Mr. Bicxs. I did not, Mr. Flynt. 

Mr. Fiynt. What did you say that indicated that? 

_Mr. Bicxs. My position there is that an appeal would likely be 

time-consuming and election contests pending the appeal will not be 
covered to the same extent that previous election contests had been 
covered by radio and television. This isa public loss. For that rea- 
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son, to avoid the, in effect, blackout of contests in that interim, Con- 
gress may well wish to act. 

Mr. Fiynt. The reason I ask that is because representatives, of the 
Justice Department in the past have declined to comment on pending 
legislation because there was an appeal pending in the courts from an 
administrative body decision. 

I wondered if there had been a departmental change of policy on 
that ? 

Mr. Bicxs. Mr. Flynt, I don’t think you can make any such flat 
generalizations as to policy. In various cases the exigencies of time 
may be more or less pressing pending appeal. 

Here, since it is likely elections will take place during the course of 
appeal, elections which will not be covered by television and radio, 
we do think legislation makes sense. In other contexts, as you point 
out, where time is not so pressing, it may be wise to let courts finally 
resolve the matter. However, in each case, the consequences of al- 
lowing time to pass during appeal must be weighed by the Congress. 

Mr. Fiynt. First of all, let me correct something. I made no gen- 
eralization on change of policy by anybody. I asked you a question. 
I am glad that you gave me the reply that you did because it indi- 
cates that expediency rather than principle may be determining the 
Justice Department’s policy on this particular question right now. 

I say that for this reason: A few years ago we requested the then 
Deputy Attorney General, the now Attorney General, to comment 
on this very question. You are aware of that exchange or correspond- 
ence, I am sure. 

Mr. Bicxs. Yes, sir. 

Mr. Fiynt. At that time, December 20, 1955, if I am correct—if 
not, I would like to make the correction later in the record—the then 
Deputy Attorney General says that this was a question of such 
delicate legislative policy that he did not feel that it would be appro- 
priate for the Department of Justice to comment one way or the other. 

Then we find a complete reversal by the very same individual, not 
only feeling that it is no longer a delicate legislative matter, but it is 
one concerning which he could with propriety intervene in a con- 
tested matter before an independent regulatory agency. 

Now, with that as a background, do you wonder that I asked the 
question, a simple question, Has there been a change in policy? 

Mr. Bicxs. What is your question, Mr. Flynt? Do I wonder that 
you ask the question ? 

Mr. Friynr. Yes. 

Mr. Bicxs. Well, first, I cannot agree with you that our position 
here is determined by anything but a good faith judgment as to the 
merits of the issue. 

Second, I treated specifically in my statement not only the letter to 
which you refer, but an added letter taking the same position. 

Third, as I tried to explain, the reason we now feel it is appropriate 
to take a position is that the context in which we formerly commented 
has been sharply changed. Prior to this time everyone assumed that 
newscasts were not subject to 315. That context has been altered. 
The alteration of that context has changed the nature of our role. 

Therefore, we now thought that we should take a position before 
the FCC. And we also think any kind of candid dealings with this 
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committee suggests that we comment quite frankly on pending legis- 
lative proposals. 

It does not follow from that that our position in either context was 
motivated by anything but a good faith judgment as to what our 
responsibilities were. 

Mr. Fiynt. All right, now let me ask you this: Do you feel that 
the proper place for the position of the Department of Justice to be 
made known is to an appropriate legislative committee of the Con- 

ss, or to an independent regulatory agency ¢ 

Mr. Bicxs. Generally, or in this case? 

Mr. Fiynt. Generally. 

Mr. Bricks. I think it depends. We have on numerous instances in 
the past made our views known to various administrative agencies, 
in public, on the record, with notice to all parties. 

Mr. Fuynt. I say this in the utmost good faith, that if the courteous 
inquiry of the chairman of this committee in 1955 had been answered 
ei responded to by the appropriate officials of the Department of 
Justice this entire controversy which we have before us today might 
have been avoided by legislation at that time. 

Thank you, Mr. Chairman. 

Mr. Bennetr. Mr. Bicks, I assume from what you say the Attor- 
ney General disagrees with the decision of the Commission reached in 
that case? 

Mr. Bicxs. That is correct. 

Mr. Bennett. And that in the course of an appeal the Department 
could not under those circumstances support or advocate the position 
of the Commission or ask the court to uphold it. 

Mr. Bricks. That is correct. 

Mr. Bennett. It is on that basis that the Department sought to in- 
tervene prior to the decision which the Commission reached upon 
consideration of the case. 

Mr. Bricks. That was one of the bases. The second base was the 
Attorney General’s broad responsibility to represent the public in- 
terest and the views of the people at large in a proper way with notice 
to all parties on matters of public import before administrative agen- 
cies. This is a matter of long standing tradition and reaches deep into 
the heart of those responsibilities which have traditionally been the 
Attorney General’s. 

Mr. Bennett. It is not the purpose of the Attorney General in your 
opinion to support the view of the regulatory agency if the decision 
the agency reaches is contrary to the law? 

Mr. Bicxs. That is right. It does not mean that the regulatory 
agencies’ views are not represented in court. The statutes are very 
clear that in those circumstances the regulatory agency may present 
its views to court. 

Mr. Bennett. I did not think that was one of the issues before the 
committee. My own opinion was that there was less interference—so- 
called—on the part of the Attorney General in seeking to appear and 
take part in this decision than there was by this committee in seeking 
to intervene and interfere with a decision of a regulatory agency which 
it had pending before it. 

That is all, Mr. Chairman. 

The CHarrman. Mr. Moss. 
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Mr. Younger. 

Mr. Avery. 

Mr. Avery. I have a question. 

As a layman, I am not sure I can very well state it. In the event 
the Court would not uphold the Commission’s point of view in your 
judgment would a newscast be sufficiently defined so that it would 
not take further legislation to state clearly what constituted “g 
newscast.” 

We have three three or four different terms of reference here, I 
believe you said, had one general application. You thought all were 
the same. 

You mentioned some other categories that might cast some doubt. 

Mr. Bicxs. That is right. 

Mr. Avery. In the event the Court might not uphold the Commis- 
sion, would that matter be cleared up by the decision itself? 

Mr. Brcxs. To get back to the status quo ante—ZLar Daly. If 
this committee does not believe that time is a relevant and material 
factor here, then the processes of judicial decision, should, if our 
position be maintained by the courts, restore the status quo before 
Lar Daly. The only public loss involved in this course would be time 
and election contests pending appeal. 

The Carman. Mr. Rogers? 

Mr. Rogers of Texas. This suggests one question, Mr. Chairman. 

What were the newspaper reports that this ruling was ridiculous? 
Was that the statement of the Justice Department, or Mr. Rogers, 
or was that the statement of the President ? 

Mr. Bicxs. I believe what you are referring to was a statement by 
Presidential Secretary Hagerty on behalf of the President that the 
situation which the ruling resulted in was, and I believe he used 
the word you indicated, “ridiculous.” 

Mr. Rocers of Texas. What was the language of the Attorney 
General with relation to the decision ? 

Mr. Bicxs. The sole statements that the Attorney General has 
made in this matter so far as I know are reflected in the brief this 
Department filed before the FCC as well as a letter to Chairman 
Harris in response to the Chairman’s question as to our precedents 
for filing the brief before the Federal Communications Commission. 

In neither such document did this Department use any word resem- 
bling ridiculous. 

Mr. Rogers of Texas. What word did he use? I do not know what 
he did not use. I want to know what he did use. 

Mr. Bicxs. I believe the position that the Department expressed 
was that the Commission’s ruling was lacking in support in law. 

Mr. Rocers of Texas. Did he use the word silly ? 

Mr. Brcxs. He did not, Mr. Rogers. 

Mr. Rocers of Texas. I was just wondering, is it the opinion of 
the Attorney General that the Commission came up with a ridiculous 
ruling or that the law that made that ruling necessary is ridiculous! 

Mr. Bicxs. The position of the Attorney General is that the ruling 
of the Commission is not supported in law. 

Mr. Rogers of Texas. Is not supported in law? 

Mr. Bicxs. Yes. 
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Mr. Rocers of Texas. Then he feels that the Commission itself 
js the one that committed an act, whether it is ridiculous or silly or 
unfounded in the law, whichever way you want to put it? _ 

Mr. Bicxs. I think there is a difference between how you put it. The 
Attorney General’s position was that the ruling was unsupported in 
law. i ; 

Mr. Rocers of Texas. He agreed with the President ? 

Mr. Bricks. Yes. 

Mr. Rogers of Texas. He said he thought the President was right 
in what he said and the President said it was ridiculous or at least 
Mr. Hagerty. so 

I never know who says what, there. I never know who is in charge. 
That is the reason I want to find out, is it the position of the Justice 
Department that the FCC has made a bust in this thing, a mistake, or 
if the law is such that the FCC had no choice but to do what they did. 

Mr. Bicxs. I cannot respond to your question any more than I 
already have, Mr. Rogers. 

Mr. Rocers of Texas. You mean you do not know the position of 
the Department of Justice ? 

Mr. Bricks. I believe I have already stated this Department’s posi- 
tion; our belief was that the FCC decision was not supported in 
law. 

Mr. Rocers of Texas. Do you mean by that that the FCC was 
wrong in its decision of the law as it now stands? 

Mr. Bricks. That is our belief, Mr. Rogers. 

Mr. Rocers of Texas. That clears it up a little. 

Thank you. 

The Cuarmman. Mr. Bicks, in connection with this whole thing 
about the appeal which you referred to, I believe one of the networks 
or somebody has appealed this. 

Mr. Bicxs. I believe so, Mr. Chairman. 

Last Friday, my information is, CBS filed notice of appeal. 

The Cuarrman. Under the law as we have been advised, the De- 
partment of Justice now is supposed to represent the Commission in 
court; is that right? 

Mr. Bicxs. The law provides, Mr. Chairman, that the Department 
of Justice is a statutory respondent under the Hobbs Act in so-called 
402(a) appeals, of which this is one. 

The CuarrmMan. That is right. 

Now, it seems to me like that is going to put the Department of 
Justice in a rather unusual situation, is it not ? 

Mr. Bicxs. Mr. Chairman, various Attorneys General over some 
period of time have construed their obligations under that appeal 
statute to advise the courts when they believe an agency action is not 
supported in law. 

nder these circumstances, as I indicated to Congressman Bennett 
the agencies’ own counsel represent them on appeal and the Attorney 
General independently advises the court as to his reasons for believing 
the agency action is not supported by law. 

The Cuarmman. In view of the unusual situation, at least to me it 
appears most unusual, it seems to make it more imperative that the 
Congress try to clarify this situation. 

Mr. Rocers of Texas. Will the chairman yield ? 
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Now, you said that the position of the Department of Justice js 
that the Federal Communications Commission has misconstrued the 
law ? 

Mr. Bicxs. That is right. 

Mr. Rocers of ‘Texas. Now, if that is true, you do not need a change 
in the law, do you? 

Mr. Bricks. Not unless this committee feels that time pending appeal 
is an important factor. 

Mr. Rocers of Texas. Do you intend to carry it on through the Su- 
preme Court to determine it ? 

Mr. Bicks. I believe our responsibilities would require that, Mr, 
Rogers. 

Mr. Rocers of Texas. I do not care about your responsibilities re. 
quiring it: I want to find out what the intention is down there; what 
is intended to be done. 

Is it the intention of the Department of Justice to carry this thing 
on through, to seek out the final determination as to the construction 
of this law that Attorney General Rogers thinks ought to be on it? 

Mr. Bicxs. It is. 

Mr. Rocers of Texas. It is the intention of the Department of Jus- 
tice to do that ? 

Mr. Bicxs. It is. 

Mr. Rocers of Texas. Thank you very much, Mr. Chairman. 

The Cuarrman. Mr. Bennett. 

Mr. Bennett. As a matter of fact, under the decision of the 
Supreme Court it is the duty of the Attorney General, as I under- 
stand it, to take the position in reference to any of these appeals 
that he feels is consistent with the law as being interpreted at the time, 

Mr. Bricks. It certainly is. 

Mr. Bennett. Is there anything unusual or anything improper— 

The Cuatrman. If the gentleman will yield—I said nothing about 
any improper action. 

Mr. Bennett. I was not referring to you; I was referring to Mr. 
Rogers. 

Mr. Rogers of Texas. I certainly made no reference to any improper 
action. 

Mr. Bennett. The majority of the committee took action in my 
opinion which was completely improper 

The CuaAtrmMan. Now, the Chair will have to rule that it was not 
this committee that was taking action and we are getting into an 
entirely different field altogether. 

Mr. Bennett. Who raised the issue? Not I? I want the record to 
be straight here as to who is intervening and trying to tell the court, 
or the Commission, what the law is. 

Not only the Attorney General who is acting perfectly within his 
rights, but it is a subcommittee of this committee which improperly 
attempted to tell the Federal Communications Commission how to 
decide this case and whether the Attorney General should be in the 
case, or not. 

Mr. Moss. Mr. Chairman, I want to make a motion that there is 
nothing improper about it at all. We asked yesterday; we made no 
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charge. I would say the gentleman’s conduct is improper at this 
oint. ' 

The CHatrMAN. The Chair must have order. We are, as I say, 

tting far afield from the subject of this hearing. That was an 
entirely different subcommittee from this one. 

It is not the issue involved here at all. 

Mr. Bennett. I did not bring the issue up. The issue was brought 
up by Mr. Flynt and again by Mr. Rogers. 

Mr. Ftynt. Mr. Chairman, I did not bring the issue up. 

Mr. BenneTr. You brought the issue up as to the right of the 
Attorney General to take a position which he took in intervening in 
this case. 

Mr. Fiynv. Let the record show that that question I asked followed 
a response to a question which I had asked the witness. 

Now, actually, I think the answer he gave might not have been 
responsive to the question, but that answer was the thing that was 
interjected in it and brought it 7 in the hearing this morning. 

The CHarrMaNn. The record will speak for itself. 

Mr. Fuynt. Mr. Chairman. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. As I understood your answer to Mr. Rogers, Mr. Bicks, 
it is the position of the Department of Justice that the law is all right 
and that the decision of the Federal Communications Commission is 
not supported in law. Is that what you said? 

Mr. Bicxs. The latter part; yes, sir. . 

Mr. Fiynt. If this thing goes to court it will be in the nature of an 
appeal which will be entitled substantially “The blank broadcasting 
company versus the Federal Communications Commission.” Is that 
the way it will read, Mr. Bicks? 

Mr. Bicks. It will be styled X versus the United States and the 
Federal Communications Commission. 

Mr. Fiynt. Then the Attorney General] will be there representing 
the United States in that hearing? 

Mr. Bicxs. That is right, sir. 

Mr. Fiynr. Could not the Attorney General come in and stipu- 
late the fact related by the appellant ? 

Mr. Bicxs. I don’t believe so. I think we would want to state fully 
in our own language the reasons for our view. 

Mr. Fiynr. Then word it a bit differently. Is there not a proceed- 
ing known as confession of error, frequently invoked by the Depart- 
ment of Justice? 

Mr. Bicxs. There is a proceeding known as confession of error. 

Mr. Fiynt. Could not the Department of Justice confess error in 
this case on behalf of the Federal Communications Commission ? 

Mr. Bicxs. Not in the true sense of confession of error. Because 
the confession of error context to which I was referring involves the 
Department of Justice actions in its own cases. There failure to 
appeal from a ruling which it has won below in effect ends the case. 
Here, no matter what the Department of Justice does the FCC can 
take its case to court. 

Mr. Frynt. The FCC cannot take it beyond the Second Circuit 
Court, can it? Iam serious about that. 


« 








118 POLITICAL BROADCASTS—EQUAL TIME 


Mr. Bicxs. I would say generally the Solicitor General does cop. 
trol those cases that go before the Supreme Court. 

Mr. Frynv. Thank you, sir. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. I would like to have Mr. Bicks furnish for the ree. 
ord similar cases previously handled by the Attorneys General jp 
the past, the names of the cases, just for the record. 

Mr. Bicxs. Mr. Younger, I have with me a listing of every cage 
since 1949 before every Federal administrative agency in which the 
Attorney General or his representative intervened. I have them 
broken down in chart form as to the nature of the case, the agency, 
the year, and what the agency did. 

I submit this for your record. 

Mr. Youncer. I would like to have that in the record, Mr. Chair. 
man. 

The Cuatrman. Do I understand that those are cases in which you 
represented the agencies in the courts ? 

Mr. Bricks. No, sir; those are cases in which we have intervened 
in the agencies. I will be happy to provide a list of every case in 
every court in which we have taken a different view from the agency, 

Would you like that, too, Mr. Chairman ? 

The Cuatrman. As I said before, we are getting into a field, I will 
say to my colleague from California, entirely different from the one 
we have before us here. That is a matter that we will thresh out 
before another committee. I do hope we can stay within reasonable 
bounds. 

Mr. Bennetr. Mr. Chairman, since the question as to the right of 
the Attorney General to intervene in the case and the action he might 
take subsequent to the decision upon appeal has been raised—and I 
agree with you that it has no bearing on any of the issues before this 
committee—I ask that the letter of the chairman to the Attorney 
General, and his reply, be put in the record at this point. 

Mr. Moss. Mr. Chairman, I will object. 

The Cuarmman. I want to say that the Legislative Oversight Com- 
mittee raised this issue. It does not belong in here. 

Mr. Moss. This is not a matter before this subcommittee. 

Mr. Bennerr. You brought it up. 

Mr. Moss. I did not bring it up. It was brought up in the testi- 
mony of Mr. Bicks on page 6. That is where it was interjected in 
the discussion. 

Mr. Bennett. It was brought up by questions asked by Mr. Rogers. 

Mr. Rocers of Texas. I certainly intend to bring up nothing con- 
trary to the hearings here. 

My reference had only to do with whether or not there was a 
reflection on the law or on the Commission insofar as this decision is 
concerned. 

Mr. Bennerr. You brought up what the President said about the 
decision of the Commission in this case. 

Mr. Rocers of Texas. That was merely a predicate to find out. 

The Cuarrman. Now, we are going to be proceeding in order here, 
too. I will say that. The chairman admits we can go only so far. 

Mr. Bennett. I have the floor. 

The Cuatrman. All right. 





ae 





Tee. 
al in 


L the 
chem 
Ney, 


lair. 
you 


ened 
€ in 
ney. 


will 
one 
out 
able 


t of 
ight 
id I 
this 
ney 


om- 


sti- 
l in 


ers, 
‘on- 


Sa 
1 18 


the 


POLITICAL BROADCASTS—EQUAL TIME 119 


Mr. Bennett. Since the question was raised, I think it is proper 
that these matters be put in the record. If there is objection to its 
being, put in the record, Mr. Chairman, is that sufficient to exclude 
them 

The CHarrMan. Yes, that is sufficient. 

Mr. Bennett. Well, I would like to say, to repeat for the record, 
my version of what the letter states. I would like to say the Over- 
sight Committee wrote a letter to the Attorney General 

he Cuarrman. The Chair cannot entertain that information for 
the record. 

Mr. Bennerr. Then you are permitting one side of a position to 
be stated without giving an opportunity for all the facts to be pre- 
sented. If that is the way you want to do it, go ahead. 

The Cuarrman. Mr. Bicks, thank you very much for your appear- 
ance here today. 

(The formal statement of Mr. Bicks follows :) 





STATEMENT OF RoseRT A. BickKs, ACTING ASSISTANT ATTORNEY GENERAL, ANTI- 
TRUST DIVISION, DEPARTMENT OF JUSTICE, ON Brits To AMEND SECTION 315 OF 
THE COMMUNICATIONS ACT 


I appear today, in response to your chairman’s letter to the Attorney General 
dated June 20, 1959, to present Justice Department views on various pending 
measures to amend Communcations Act, section 315. That provision specifies 
that “any licensee * * * [which] permit[s] any * * * legally qualified candi- 
date for any public office to use a broadcasting station * * * shall afford equal 
opportunity to all other such candidates for that office in the use of such * * * 
station.” 

At the outset, my plan is to sketch briefly the various proposed amendments 
to section 315. Against this background, treated, second, is the one issue these 
bills pose—section 315’s application to routine newscasts of political events— 
on which this Department’s comment seems appropriate. 


I, THE PENDING BILLS 


First, the pending bills: Measures before this committee fall in roughly two 
categories.’ 

The first, typified by H.R. 5389, would exempt from section 315 equal-time 
provisions any “appearance by a legally qualified candidate on any news pro- 
gram, including news reports and news commentaries, where the format and 
production of the program are determined by the broadcasting station, or by 
the network in the case of a network program and the candidate in no way 
initiated the recording or the broadcast.” 

The second sort of measure, typified by H.R. 7122, would make a more com- 
prehensive revision of section 315. It would exempt from section 315’s equal- 
time provisions any candidate’s appearance—not only on any regularly sched- 
uled or bona fide newscast—but also on any “news documentary, panel discus- 
sion, debate, or similar type program where the format and production * * * 
are under exclusive control of the * * * station * * * and in no way designed 
to advance the cause of or discriminate against any candidate * * *.” 

Beyond that, this measure would (1) delimit persons deemed legally qualified 
candidates for election or nomination for President or Vice President of the 
United States within 315 and; (2) immunize licensees from “civil or criminal” 
liability “because of any defamatory or libelous statement made by a legally 
qualified candidate * * * in a broadcast made under the provisions of this 
section (which precludes station censorship of such statements) except in those 
cases where the licensee participated in the broadcast “willfully, knowingly, 
and with intent to defame.” 





1As Chairman Harris put it in his letter of June 20, 1959, to the Attorney General: 
| am enclosing copies of H.R. 4389 [sic] and H.R. 7122. The provisions in other bills 
Pending before the subcommittee are identical with the provisions in these two bills.” 
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Il. THIS DEPARTMENT’S COMMENTS ON THE PROPOSALS 


Both sorts of measure, then, would, at a minimum, exempt from section 315’s 
equal-time requirements routine news coverage of political events. Over the 
years the consensus has been (as this Department’s memorandum before the 
FCC (p. 5) put it), that section 315 did not: “* * * apply to routine news 
coverage of political campaigns, And the Commission, in the 32d year period 
prior to the Lar Daly case, has never so considered this provision * * * though 
these more than three decades have seen numerous legislative proposals dealing 
with political broadcasting, no serious challenge has been made to the established 
station practice of inserting brief recorded extracts of appearances by the candi- 
dates into their radio and television news broadcasts.” 

As the petition filed with the FCC by the Columbia Broadcasting System 
summed up industry practice prior to Lar Daly: “It is our best information 
and belief that stations generally, as well as the three television networks, have 
operated on the understanding—confirmed by the Blondy ruling when it was 
originally made and confirmed again as recently as October 1958 when this 
ruling was added to the Commission’s official compilation of rulings on political 
broadcast questions—that there is no ‘use’ under section 315 where news is 
presented at the initiative of the station as part of a routine news broadcast 
in the exercise of the station’s judgment as to newsworthy events.” ? 

In this context—with the law apparently firmly fixed that section 315 did not 
apply to unsolicited and routine newscast coverage of political events—this De 
partment over the years deemed that various proposed amendments to section 
815 posed policy questions on which no recommendation from us seemed war- 
ranted.* But this context Lar Daly sharply altered. 

In Lar Daly, the Commission held that section 315 obliges a station which used 
a brief news clip of a candidate’s activities—without the candidate's prior knowl- 
edge or consent—to provide equivalent free time to all opposing candidates to use 
the station as they see fit. By requiring stations to provide equal time to all 
legally qualified candidates where a station uses a recording or newsreel shot of 
any candidate in its news program, the Commission’s ruling jeopardized stations’ 
news reporting of candidates’ activities. For, stations would be unable to show 
a candidate making a speech or taking part in some civic activity, even if he was 
an incumbent office holder, without providing free time to all legally qualified 
candidates for that office to use as they see fit. 

This threat to news coverage of political events by television and radio is a 
serious matter. In a nation where the people choose officials to make and carry 
out the laws an informed electorate is a primary prerequisite. In light of Lar 
Daly’s public import, then, this Department began looking into the matter soon 
after the FCC’s decision was announced. 

As a result of such study, this Department became convinced that the Commis- 
sion’s ruling accorded with neither the language of the statute nor its legislative 
history. The particular elections involved in Lar Daly’s original complaint had 
long since passed. And the Commission was entertaining petitions for recon- 
sideration filed by a number of persons concerned with the ruling’s impact upon 
broadcast coverage of future elections. Thus the issue before the FCC had been 
broadened to involve, not the rights of any particular candidate in any particular 
election, but rather the general problem of curtailment of news coverage of future 





2(P. 12.) Supplementary petition and motion for reconsideration and declaratory 
ruling. before the Federal Communications Commission, filed Mar. 23, 1959, by the 
Columbia Broadcasting System. “It is significant that not one request for equal time 
based upon the news coverage was received by NBC in 1956 from any candidate for the 
Presidency. This fact alone indicates the general belief by the candidates themselves 
that sec. 315 does not apply to such situations.” (P. 5), petition for reconsideration or 
for a declaratory ruling. before the Federal Communications Commission, filed Mar. 12, 
1959, by the National Broadcasting Co. 


8 See, e.g., letter (dated May 29, 1957, from Deputy Attorney General Rogers to Senator 
Magnuson; chairman of the Senate committee, commenting that an amendment to sec. 315 
making separate provision for candidates for the Presidency or Vice Presidency of the 
United States “involved questions of policy concerning which the Department of Justice 
prefers to_make no recommendation”: and letter dated Dec. 20. 1955, from the Deputy 
Attorney General to Hon. Percy Priest, chairman of the House Committee on Interstate 
and Foreign Commerce, expressing the same view on a measure to exempt from sec, 315 
“any news, Bews interview, news documentary, panel discussion, debate, or similar type 
program ; 


15's 
the 
the 

ews 

riod 
ugh 
ling 
hed 
ndi- 


tion 
ave 
was 
this 
ical 
3 is 
ast 


not 


ion 
ar- 


wl- 
use 
all 
_ of 
ns’ 


vas 
led 


sa 


var 
on 


Lis- 
ive 
ad 
on- 
on 
en 
lar 
ire 


ory 


ime 
the 
veg 


or 
12, 
tor 


315 
the 


ity 
ate 
315 
ype 


POLITICAL BROADCASTS—EQUAL TIME 121 


elections. In these circumstances, it appeared appropriate to request the Com- 
mission’s permission to present the views of the United States.‘ 

The FCC, however, reaffirmed Lar Daly in its interpretative opinion June 15 of 
this year. This Department (as our memorandum before the FCC made clear) 
pelieves the Commission’s view lacks support in law. And it may well be over- 
ruled in the course of appeals filed by one of the networks on Friday last. But 
considerable time will inevitably lapse before final decision in the pending 
appeal. Ripe for consideration, then, is the wisdom of amending section 315 to 
overturn Lar Daly. 

On the one hand, as a general rule in this area, Congress has wisely deemed 
the “better” course—not to legislate in complex detail—but rather “to allow the 
Commission to make rules and regulations governing” section 315’s precise 
coverage (vol. 67 Congressional Record, p. 12503). On the other hand, the 
Commission has spoken—and now reaflirmed—its views on section 315’s applica- 
tion to routine newscast showing of candidates. Though appeal is in the offing, 
truly unlikely is decision by the Supreme Court for sometime. Thus, unless 
Congress acts, Lar Daly will probably curtail news coverage of election contests 
during time required for final judicial review. 

With such factors uppermost, this Department suggests that Congress act now 
to overturn Lar Daly. This goal is the prime purpose of H.R. 5389, the pro- 
posal recently advanced by the FCC, and H.R. 7985 introduced on Friday of last 
week. 

Thus, H.R. 5389, to repeat, would exempt from section 315 any “appearance 
lied candidate on any news program, including news reports and news 
commentaries, where the format and production of the program are determined 
by the * * * statute * * * and the candidate in no way initiated the recording 
or the broadcast * * *.” Whether or not enactment of this measure would do 


4Under sec. 402(a) of the Communications Act of 1934, as amended. 47 U.S.C. 402(a), 
and of the Judicial Review Act of 1950 (5 U.S.C. 1031 et seq.), any determination by the 
Commission upon reconsideration of its declaratory ruling of Feb. 19. 1959, v ould result 
in an order reviewable in an action in which the United States would be the statutory 
respondent. Thus, 5 U.S.C. 1034 specifies that such review “action in court shall be 
brought against the United States." And 5 U.S.C. 1038 makes clear that “the Attorney 
General shall be responsible for and have charge and control of the interests of the Gov- 
ernment in all (such) court proceedings * * *."" Carrying out this responsibility. sound 
administration dictated that we promptly make clear to the Commission that the United 
States would be unable to support its Lar Daly construction of sec. 315 in the course of 
judicial review. 

More broadly, Congress has made clear that “the Attorney General may, whenever he 
deems it for the interest of the United States * * * conduct and argue any case in any 
court of the United States in which the United States is interested * * *" (5 U.S.C. 309). 
And the law is settled, as the Supreme Court put it more than a half century ago. “that 
while it is not the province of the Government to interfere in any matter of private con- 
troversy between individuals,"" when issues raised “‘are such as affect the public at large, 
and are in respect of matters which by the Constitution are entrusted to the care of the 
Nation, and concerning which the Nation owes the duty to all the citizens of securing to 
them their common rights, then the mere fact that the Government has no pecuniary inter- 
est in the controversy is not sufficient to * * * prevent it from taking measures * * * 
to fully discharge those constitutional duties. (In re Debs, Petitioner, 158 U.S. 564, 
586: see also United States vy, California, 332 U.S. 19. 26-29: United States vy. Rell Tele- 
phone Co., 128 U.S. 315, 367.) Such authority has leng been deemed to embrace the power 
to present the U.S. views on matters before administrative agencies. 

us, for example, the Department of Justice has frecuently submitted its views to 
the Federal Communicntions Commission on matters pending Infore it. (See Report on 
Uniform Policy as to Violationa by Applicants of the Laws of the Unitcd Statea. 1 Pike & 
Fischer. Radio Regulations, part TIT, np. 91. 495: In the Matter of Amendment of Sectiona 
8.658 (d) and (e) of the Commission's Rules and Regulations To Modify Option Time and 
the Station’s Right To Reject Network Programs, 24 Fed. Reg. 3300; In re Application of 
WKAT Inc. et al., docket Nos, 9321 et al.. on remand (at the invitation of the Court 
of Appeals in WKAT, Inc. v, Fedcral Communicationa Commission, 258 F. 2d 418). In re 
Applications of WHDH Inc. et al., Docket Nos. 8939 et al., on remand (at the invita- 
tion of the Court of Appeals in Massachusetta Bay Telecuatere vy. Federal Communica- 
tions Commission, 261 F. 24 55). (See also Sanyamon Valley Television Corp. v. United 
States (case No, 13,992, C.A.D.C., decided May 8, 1959).) As one FCC Commissioner put 
it Several years ago. the rules of the Commission permit “a Government ageney or any 
person to file an amicus brief on the law of a case based on the record.” and “briefs of 
that type have been filed in matters before the Commission. ‘Monopoly Problems in 
Regulated Industries.” hearin’s before Antitrust Subcommittee of House Judiciary Com- 
mittee. part 2. 84th Cong.. 2d sess.. p. 3247. 

Indeed, in Lar Daly itself, the FCC overruled objections to its accepting for filing this 
Depirtment’s views stating: “In matters of serious import to the broadeast industry and 
to the public, the Commission is always d°sirous of having the views of persons inter- 
ested therein.” (Mimeo, “Interpretive Opinion,” adopted June 15, 1959, p. 14.) 
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more than overrule Lar Daly turns on construction of the term “news commen. 
taries.” And, should Congress wish to avoid any such question, close at hand jg 
the language of H.R. (p. 5, line 2), exempting only appearances on a “regularly 
scheduled or bona fide newscast.” 

Much the same problems of definition are posed by the FCC’s proposal to ex. 
empt, in addition to “newscasts,” “special events such as political conventions.” 
Exemption of “newscasts” alone would likely restore section 315’s coverage to 
the status quo before Lar Daly. 


CONCLUSION 


This Department suggests enactment of legislation to exempt from section 
315 “news reports” (H.R. 7985), “newscasts” (the FCC proposal), “regularly 
scheduled or bona fide newscast” (H.R. 7122) or “news” and “news interview” 
programs (H.R. 7985). In connection with preparation of this Department's 
Lar Daly memorandum, we have studied the problem of section 315’s applica- 
tion to routine newscasts. It is that problem which we treated before the 
FCC. And it is to remedy the FCC’s construction of section 315’s coverage 
of newscasts that we believe legislation is called for now. In the area of news- 
easts treating political events, the public interest, to our view, is best served, 
not by section 315’s flat equal time stringencies, but by good faith adherence 
to licensees’ time-honored obligation of “insuring fair and balanced presenta- 
tion of programs” where “political” or other ‘controversial” issues are treated. 
(FCC Public Notice 6305, Oct. 1, 1958, p. 1).° 

On the other hand, the wisdom of legislation exempting more than routine 
newscasts from section 315, for example, “special events,” (FCC proposal) a 
“panel discussion” (H.R. 7985) or “panel discussion, debate or similar type 
program” (H.R. 7122) poses basic questions of public policy on which the De- 
partment has no special competence. Much the same goes for H.R. 7122's 
proposals delimiting qualified candidates for President and Vice President as 


well as any licensees’ liability for libel in connection with section 315 broad- 
casts.” 


Mr. Younger. Mr. Chairman, I think I still have the floor. 


Is this request I made for this information going to go into the 
record ? 

The Cuairman. In this particular case the chairman will receive 
it for the files and then we will determine whether it should go in the 
record. That is one way of expediting it. 

Thank you very much, Mr. Bicks. 

Mr. Fiynvr. In view of the statement you just made, I cannot let 
it go unchallenged, that the first intimation relating to the action of 


5 Even before Lar Daly, broadcast or telecast of “a speech” by a candidate “in connec- 
tion with a ceremonial activity or other public service’ entitle seponents to equal time 
(FCC, Public Notice 63585 (Oct. 1, 1958). Use of broadcast facilities by candidates for 
public office, question 7, p. 2); and much the same went for “acceptance speeches by 
successful candidates for the nomination for the candidacy of a particular party for a given 
office * * *” (id. at p. 2, question 9). Not clear, however, is whether the simple telecast 
of a convention speech by a candidate or showing a candidate during a convention roll- 
call came within sec. 315 (cf. id. at p. 2, question 6), before Lar Daly. 

* Should the Congress adopt the FCC proposal, care should be taken lest present require- 
ments of fair treatment for public issues be weakened. Thus the FCC proposal specified 
that this proviso shall not exempt licensees who broadcast such news and special events 
from an objective presentation thereof in the public interest. However, under existing 
law, the Commission has held that a licensee’s statutory obligation to serve the public 
interest includes the broad all-encompassing duty of providing a fair cross section of 
opinion in the station’s coverage of public affairs and other matters of controversy. See 
FCC Report on Editorializing by Broadcast Licensees, 1 Pike & Fischer R.R. (part III), 
p. 91: 201, et seq. This general fairness standard is presently applicable to political 
broadcasting not coming within the coverage of section 315 (such as speeches by spokesmen 
for candidates, as contrasted with the candidates themselves, see Feliz v. Westinghouse 
Radio Stations, 186 F. 2d 1, cert. den. 341 U.S. 909). It would automatically be appli- 
cable to any additional types of political programing which might be exempted from the 
coverage of sec. 315. Inclusion of such language in any amendment to sec. 315 should 
not be construed as limiting the station’s obligations to present conflicting views on public 
issues to the particular political situations covered in sec. 315 of the act, or those 
exempted via this legislation. 

TIn fact, the dimensions of this licensee libel problem may well have been seriously 


altered by the Supreme Court’s decision yesterday in No. 248, October term 1958, 
Farmers Union of America v. WDAY, Inc. 
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the Subcommittee on Legislative Oversight was not made by any 
member on this side of the chairman’s seat. 

The Cuarrman. The next witness is Dr. Frank Stanton, president 
of Columbia Broadcasting System. 

Identify yourself for the record, Dr. Stanton, and you may proceed. 


STATEMENT OF FRANK STANTON, PRESIDENT, COLUMBIA 
BROADCASTING SYSTEM, INC. 


Mr. Stanton. Mr. Chairman and members of the subcommittee, I 
appear in support of legislation to amend section 315 of the Com- 
munications Act by making the requirements of that section less rigid. 
More particularly, I urge the enactment of the fair political broadcast- 
ing bills—H.R. 7122, H.R. 7180, H.R. 7206, and H.R. 7602. 

As a second choice—and subject to one important reservation which 
I shall discuss later; it is rather a strong second choice—we support 
ELR. 7985, introduced by the chairman on Friday. 

But I should note that I am not opposed to the enactment of H.R. 
5389, H.R. 5675, and H.R. 6326, which provide some relief, though 
they are not as comprehensive as the fair political broadcasting bills. 
These bills are not only of first importance to broadcasters and to 
electronic journalism ; they are, I am persuaded, even more important 
to the public and its full participation in the democratic process. 

Television has an enormous potential to quicken the public’s interest 
in, and knowledge of, the Nation’s political life. It has a unique ability 
to present to the people everywhere—on Main Street, the RFD route, 
and Park Avenue—a first-hand knowledge of the political candidates, 
of how they look, of how they speak, of how they think, of what manner 
of men they are. 

Radio and television can bring to the American people the oppor- 
tunity to make their own judgments firsthand, not through what some 
reporter says about the candidates, but through what the voter can 
see and hear for himself. 

But these great potential contributions to the democratic process 
have been frustrated by the rigidity and unrealism of section 315 of 
the Communications Act. Whatever the objectives of fairness and 
equality in which section 315 was doubtless originally rooted, 30 years 
of experience have established that the section represents an idea which 
once may have seemed to be good, gone completely wrong. 

The inescapable conclusion is that section 315 does far more harm 
than good, and that its result is neither to increase diversity of opinion 
nor expand free speech, but rather as a matter of practical necessity 
is a compelled suppression and blackout. 

This compulsion is as simple as it is obvious: Time and time again 
radio and television have been unable to present candidates to the 
American people because broadcasters have known that under section 
315 a half hour to a Democratic or Republican candidate can mean a 
total of 4, 8, or 16 half hours to obscure and unknown opponents. So 
when a half hour has had to be multiplied to 8 hours, we have had to 
forego the half hour. The result has been less, not more, broadcasting 
in the public interest. 

This, we believe, is the unintended but pervasive evil of section 315. 
Perhaps some day the Congress will come to the conclusion, as we 
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have, that the journalistic function of radio and television can no more 
be reduced to legislative prescription than can the the journalistic 
function of newspapers and magazines. Fairness and even-handed 
treatment of politics and political candidates is not, we believe, a fit 
or even a possible subject for effective and sensible legislative or 
administrative prescription. 

But I do not suggest that we proceed at these hearings to this ulti- 
mate issue of whether section 315 ought to be repealed altogether. It ig 
enough now to focus on the fair political broadcasting bills and 
H.R. 7985, which make such important and desirable improvements 
that we urge their prompt enactment. I shall leave to future con. 
sideration the more sweeping remedy of section 315’s repeal. 

There are three major areas in which the fair political broadcast- 
ing bills, and two major areas in which H.R. 7958 provide relief from 
the suppressive restrictions of section 315: 

First, the fair political broadcasting bills relieve broadcasters of the 
obligation to give equal time insignificant and fringe candidates for 
both nomination and election for the office of President or Vice Presi- 
dent of the United States. 

As far as nominated candidates for the Presidency and Vice Presi- 
dency are concerned, the fair political broadcasting bills recognize 
the political reality that normally ours is a two-party political system. 
Up to now, broadcasters have been forbidden to recognize this fact of 
political life. 

In 1952, for example, no less than 18 political parties had presiden- 
tial candidates. When we carried the acceptance speeches of General 
Eisenhower and Governor Stevenson, and later the dramatic meeting 
of General Eisenhower and Senator Nixon immediately after the 
Nixon fund episode, we thereby placed ourselves under an obligation 
to give equal time to such candidates as Eric Hass, Farrell Dobbs, 
Henry Krajewski, Don Du Mont, Homer A. Tomlinson, Fred C. 
Proehl, Edward Longstreet Bodin, and Ellen Linea W. Jensen—all 
individuals nominated for the Presidency by one party or another, 
from the Socialist Workers Party through the Greenback Party or to 
the Poor Man’s Party and the Republimerican Party. 

In 1956, there were, again, 18 political parties with presidential 
candidates. They included the New Party, the For America Party, 
the Mississippi Black and Tan Grand Old Party, and the American 
Third Party; the minority party candidates got only 410,403 votes 
of the 62,027,040 cast; one of these minority parties, the American 
Party, got 483 votes; and one, the Christian Nationalists, was reported 
to have received 8 votes. 

Yet under section 315 we are not permitted to distinguish between 
Eisenhower and Jensen, between the Democratic Party and the Chris- 
tian Nationalists. 

The fair political broadcasting bills would remedy that as far as 
presidential and vice-presidential candidates are concerned. The bills 
would, thus, permit us to do a far more meaningful and useful job of 
covering the postconvention campaign since we will be able to concen- 
trate on the presidential candidates of the major nolitical parties, 

So, too, the fair political broadcasting bills will permit us to doa 
far better job in covering the preconvention campaions of the major 
candidates for the Democratic and Republican nominations, 
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Mr. Bennerr. I make a point of order, Mr. Chairman, that the 
House is now in session. . 

The CuairMaAN. Dr. Stanton, will you be here in the morning? 

Mr. Stanton. Yes, sir, Mr. Chairman. 

The CHarrMAN. The committee will adjourn until 10 o’clock in the 
morning. 

(Thereupon, at 12 noon, the subcommittee was recessed, to recon- 
vene at 10 a.m., Wednesday, July 1, 1959.) 
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WEDNESDAY, JULY 1, 1959 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON COMMUNICATIONS AND POWER 
oF THE COMMITTEE ON INTERSTATE AND ForeGin CoMMERCE, 
Washington, D.C. 

The subcommittee met at 10 a.m., pursuant to recess, in room 1334, 
New House Office Building, Hon. Oren Harris (chairman of the com- 
mittee) presiding. 

Present: Representatives Harris, Rogers of Texas, Flynt, Moss, 
Rostenkowski, Bennett, Younger, Avery. 

The Cuarrman. The committee will bein order. Dr. Stanton, presi- 
dent of the Columbia Broadcasting Co., was presenting his testimony 
yesterday when the committee adjourned for the noon hour. 

Dr. Stanton, you may proceed. 


STATEMENT OF FRANK STANTON, PRESIDENT, COLUMBIA 
BROADCASTING SYSTEM, INC.—Resumed 


Mr. Stanton. Mr. Chairman, I was at the top of page 5 in my pre- 
pared statement. I can pick up where we left off, sir. 

The Cuarrman. You may proceed, Doctor. 

Mr. Stanton. I had said that the fair political broadcasting bills 
will limit us to do a far better job in covering the conventional cam- 
paigns of the major candidates for the Democratic and Republican 
nominations. 

By limiting the equal time requirements to substantial candidates 
for presidential or vice presidential nomination the bills would per- 
mit us to avoid such a case as that of one William R. Schneider, who 
announced in 1952 that both Senator Taft and General Eisenhower 
were leftwingers and that he, Mr. Schneider, was the only truly 
Republican candidate for nomination as President. 

e FCC ruled that, having given free time to the two major 
contenders for the Republican nomination, Senator Taft and General 
Eisenhower, we were obliged to give free time to Mr. Schneider. 

The foolish reach of this application of section 315 is revealed by 
the fact that in the Republican primaries Mr. Schneider’s votes totaled 
only 230 and he was not, in the view of the Republican Party itself, 
qualified even to be admitted to the Republican Party Convention Hall, 
to which he could not get a ticket of admission. 

Small wonder that, with the Schneider case on the books, we have 
had to be cautious indeed in how we cover presidential nomination 
campaigns, 
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Section 315, applicable as it is to the most minor candidates for the 
Presidency, and the most obscure aspirants for nomination, has made 
it impossible for radio and television to concentrate on the major 
candidates and issues. 

The fair political broadcasting bills would remove this bar, and 
that is an important step forward. 

In our view, however, the heart of these fair political broadcastin 
bills is subsection (e), which exempts from the rigid equal time 
amendments: 
any regularly scheduled or bona fide newscast, news documentary, panel dis- 
cussion, debate, or similar type programs, 
which is controlled by the broadcaster. 

These types of programs, it is to be noted, remain subject to the 
general requirement of fairness and balance and, further, under the 
terms of the bills, they must be nondiscriminatory. 

H.R. 7985 deals with the same subject as subsection (e), although 
in a simpler and, in this respect, preferable way: It provides that ap- 
pearance by a candidate 


on any news, news interview, news documentary, on-the-spot coverage of news- 
worthy events, panel discussion, or similar type program 


controlled by the broadcaster 
shall not be deemed a use 


and hence shall not be subject to the equal time requirements. 

These provisions are, I believe, of paramount importance. They 
are, I may note, substantially similar to H.R. 6810, introduced by the 
chairman of this committee in the 84th Congress, second session, ex- 
cept that H.R. 6810 did not exempt on-the-spot coverage of news- 
worthy events, but did exempt debates. 

In respect of the former, H.R. 7985 represents a distinct improve- 
ment, but in respect of the latter—the omission of debates—H.R. 7985 
is a step backward from H.R. 6810. 

I should like to discuss these provisions in two parts, the first deal- 
ing with the exemption of the types of programs specified, other than 
newscasts, and, second, the exemption of newscasts. 

As I have noted H.R. 7985 and the fair political broadcasting bills 
exempt from the equal time requirements news documentary, panel 
discussion, or similar programs under the exclusive control of the 
broadcaster. The fair political broadcasting bills also exempt de- 
bates. 

The campaign speeches are unaffected by these provisions, so far as 
they are concerned, such appearances remain subject to the full sweep 
of the equal time requirements. But broadcasters are allowed dis- 
cretion in the very area where radio and television can make one of 
their great contributions, face to face debate in the case of the fair 
political broadcasting bills and extemporaneous discussion in the case 
of both those bills and H.R. 7985. 

James Reston of the New York Times, has noted that these inter- 
views and debates can serve as important antidotes to “one-way cam- 
paigns.” He has urged their use to offset candidates’ reliance on 
“techniques of modern salesmanship” by which the candidates are 
encouraged to “put over their arguments without giving the people 
much chance to answer back.” 
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Section 315, however, has normally made this kind of broadcast con- 

tribution to intelligent decision impossible. Under the present inter- 
retations of section 315, debates and panel interview or round table 

Figoussions among candidates are generally foreclosed simply because 
it is unwieldy or impossible to have a debate among 6 or 7 or, as in one 
case, 70 candidates for the same office. 

If we could limit ourselves to the major candidates which we shall 
do, of course, without discrimination, programs of these types would 
be able to make significant contributions to the processes of democ- 
racy. 

Precisely this opportunity is made possible by the provision of the 
fair political broadcasting bills. If they become law, there will, in 
future campaigns, be an invaluable emphasis on face to face debates 
and, in the case both of the fair political broadcasting bills and H.R. 
7985, direct discussions of the major issues in inter view programs on 
all important political levels, not only presidential, but senatorial, 
congressional, gubernatorial, and local. 

My one major reservation concerning H.R. 7985 is its failure to ex- 
empt debates. I urge the chairman of this committee as emphatically 
as I can to restore that exemption; indeed, in terms of potential con- 
tribution to public interest in the democratic processes and in a fair 
and illuminating exposure of political candidates. 

I submit that, next to news broadcasts debates are the most impor- 
tant type of programs to be given relief from the shackles of section 
315. 

I would note that if, as members of this committee indicated Mon- 
day, there is concern about the possibility of abuse by unfairness and 
slanting, the exemption of debates should give them the least cause 
for uneasiness. 

For, by definition, a debate must involve at least two candidates; ob- 
viously, to be a meaningful debate, it must be between the major can- 
didates of the major parties. Exemption of debates, therefore, by 
their very nature, provides a built-in safeguard. 

I understand that the chairman stated Monday that he omitted de- 
bates from H.R. 7985 because of the difficulty of defining the term. 
But I feel so strongly about the enormous contribution that television 
can make to the American voters by broadcasting debates that I am 
unwilling to give up so easily. I am confident that we are ingenious 
enough to come up with a satisfactory definition of the word “debate,” 
which in any event, I believe, has a fairly fixed and concrete mean- 
ing. 

Turning then to the other prov isions of H.R. 7985, and subsection (e) 
of the fair political broadcasting bills, each of them, as I have noted, 
also exempts news or newscasts from the reach of section 315. 

The other three bills also provide relief in this area by exempting: 


any news program, including news reports and news commentaries. 


Thus all eight bills represent an important and urgent modification 
of section 315 as it has been interpreted by the FCC. 

Actually, this provision of all eight bills may not represent a net 
step forward at all; rather, they provide a recovery of lost ground, 
a restoration to where we always thought we had been prior to the 


Lar Daly ruling of February 19, 1959, which was reaffirmed on June 
15. 
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By exempting news programs and newscasts, the bills would re- 
verse the Zar Daly ruling and would lay it to rest once and for all. 

I stated some time ago that the Lar Daly ruling was: 

Perhaps the most severely crippling decision ever to be handed down with 
regard to broadcast journalism. 

It effectively forbids the broadcast media from functioning fully 
as radio and television reporters. Under that ruling, we can report 
only secondhand: A news correspondent can tell the viewer or list- 
ener what a candidate said and what he looked like, but the audience 
to a news broadcast cannot hear the candidate say what he has to 
moe see the candidate as he says it. 

hus under the Zar Daly decision, the activities of a President 
cannot be fully reflected first hand by radio and television from the 
time he is a candidate for renomination until election, probably a 
minimum of 6 months. 

One-third of the Senators and all except voluntarily retiring Mem- 
bers of the House, will have their legislative activities banned from 
direct broadcast coverage for a period of 2 months every other year, 
Legislative committee hearings can neither be televised directly nor 
reported on film nor tape recorded, in the hearing rooms or outside 
in the corridors, so long as a single committee member is a candidate 
for renomination or reelection. 

I recognize that the Zar Daly ruling does not in terms prohibit this 
kind of coverage in newscasts, but that is its inevitable effect. 

For all practical purposes the Lar Daly decision makes it a mathe- 
matical impossibility for radio and television to report any political 
campaign in its own way and take advantage of its own technical 
capabilities. 

For example, during the 1956 presidential election campaign, the 
CBS television network devoted about 20 percent of its news time 
to the presidential and vice-presidential candidates of the two major 

arties. 
' Some time on virtually every newscast from Labor Day to election 
day was devoted to the campaign, and most of this 20 percent was 
devoted not to reports of what was said, but, rather, to film showing 
the major candidates in the course of their campaigns. 

Under the Zar Daly decision, we would be required to give equiva- 
lent time to all presidential and vice-presidential candidates of all 
parties who asked for it. 

There were, as I have noted, and as near as we can calculate, presi- 
dential and vice-presidential candidates of no less than 18 parties in 
1956. 

To furnish them all with time equivalent to that which we gave in 
1956 to the Democratic and Republican presidential and vice-presi- 
dential candidates would have required us to give time which totals 
substantially more than all the time spent by all our television net- 
work newscasts on all the news. 

Shortly after the Zar Daly ruling was issued by the FCC, I stated 
that its practical effect was to require us to give equal time on our 
newscasts to all competing candidates. 

I note that in its later interpretive opinion of June 15, the Federal 
Communications Commission has stated that the appearance of one 
candidate on a newscast does not require that the equal time which 
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must be afforded to his opponents need necessarily be afforded on 
another news program. 

Yet it seems to me that it would be most unsafe for a broadcaster 
to provide the equalizing time on any program other than a news- 


ast. 
: In determining what are equal opportunities, the FCC has stated 
that: 

Factors such as the size of the potential audience because of the appearance 
of the first candidate on an established or popular program should obviously 
pe considered by the parties in reaching a satisfactory and equitable adjustment 
of the problem. 

Obviously, if we show a film of one candidate on Doug Edwards 
with the News, we cannot, either practically or legally, give his op- 

onents an equal amount of time in the first, or last, few minutes of 
Setenioke or the Ed Sullivan Show. 

Nor could we remit his opponent to an isolated few minutes in 
fringe time. Because the Doug Edwards program does have a large 
audience, I believe as a result that to avoid endless argument and 
doubt, the only safe course under the Zar Daly ruling would be for 
us to give the precisely “equal opportunities” to all candidates that 
only the same news program series as was originally involved can 
afford. 

Indeed, it is significant that the NBC station in Chicago, which 
complied with the February 19 ruling, did provide Lar Daly the re- 
quired equal opportunities by including him in its regularly scheduled 
newscasts. And when Lar Daly testified before the Communications 
Subcommittee of the Senate Interstate and Foreign Commerce Com- 
mittee on June 19, he made it perfectly clear that as far as he was 
concerned, equal time meant equal time on newscasts, and nothing 
less, 

And since this was the Lar Daly who started the whole thing, we 
have learned that his contentions, however foolish they may appear 
to us, sometimes get interpreted into law. 

It seems to me, then, that under the Zar Daly ruling, unless modi- 
fied by the Congress, simple mathematics establishes that we will 
have no choice but to turn our microphones and cameras away from 
all candidates during campaign periods. 

For the first time in American history so far as I know, there will 
be a federally enforced blackout on full electronic news coverage 
on grounds which have nothing to do with national security. 

It is impossible to overemphasize the implications that this enerva- 
tion of broadcast journalism will have for our health and strength as 
a democracy. That health and strength depend upon the ability of 
our people to make wise decisions and to make them promptly. And 
this ability hinges on a full, free, firsthand flow of information to 
the people. This is the heart and core, the essence and the genius 
of the democratic state. 

The application of section 315 to newscasts strikes at this funda- 
mental concept. As the several bills before you recognize by exempt- 
ing news programs and newscasts from section 315, this is an issue 
which should be settled once and for all by the Congress itself which, 
after all, enacted section 315 in the first place. 
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Before leaving the issues raised by the Lar Daly ruling, I should, as 
something of a matter of personal—or CBS—privilege, address my- 
self to what seems to me to be an implication in the FCC’s June jj 
interpretive opinion that we at CBS really knew all along that section 
315 applied to regularly scheduled news programs such as thoge 
involved in the Zar Daly case. 

The FCC draws this inference from the wording of H.R. 6810, 84th 
Congress, second session, and from certain testimony of CBS in 1956 
before this committee. 

Let me assure this committee flatly, and as emphatically as I can, 
that the implication is false. Neither I nor my associates at CBS 
believed at any time until February 19, 1959, when the Zar Dal 
ruling caught us completely by surprise, that section 315 applied to 
regularly scheduled news programs. 

The FCC, in its interpretive opinion, makes much of the fact that 
H.R. 6810, introduced by the chairman of this committee, proposed 
to exempt: 
news, news interview, news documentary, panel discussion, debate, or similar 
type programs— 
from section 315. The Commission seems to argue that inclusion of 
the word “news” indicates that we knew that section 315 applied to 
regularly scheduled news programs. It does nothing of the kind. 

There were two reasons for the inclusion of that word, one legal, one 
factual. The legal reason was that our attorneys had advised us that 
omission of this first word might give rise to the interpretation that by 
omitting it, the Congress intended not to exempt straight news pro- 
grams, but just the other types of specified programs. The inclusion 
of the specified programs, our attorneys told us, might be interpreted 
to mean a deliberate exclusion of news programs from the exemption. 

The second, the practical, reason for including the word “news” 
was to exempt certain on-the-spot special event news programs which 
were not part of regularly scheduled news programs, and, hence, we 
recognized then, and recognize now, are subject to section 315. 

In fact, the FCC’s own opinion, page 32, makes this clear. It there 
refers to a CBS article describing the fact that “as part of its on the 
spot news service” the CBS radio network, in 1952, interrupted its 
regular schedule to broadcast the famous meeting of General Eisen- 
hower and Senator Nixon, and their speeches, as the climax to the 
Nixon fund episode, and that by doing so, CBS concededly put itself 
under the obligation to provide equal time to their opponents. 

Thus, it is clear, the word “news” in H.R. 6810 had a scope, and a 
meaning, beyond regularly scheduled newscasts, and hence, in our 
view, needed to be included in the draft of bill for purposes of relief. 

Any fair reading of the testimony before this committee in 1956 
will, I submit, clearly establish that we were concerned with panel 
programs, like “Face the Nation,” discussion programs, debates, and 
interviews. There is no mention whatever of regularly scheduled 
straight news programs, as there surely would have been had we 
believed that section 315 applied to them. 

Lest there be any doubt about the consistency of our position that 
section 315 did not apply to such news programs, I would like to cite 
two other items of what, I submit, is conclusive evidence. 
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First, as the FCC’s own interpretive opinion notes, page 34, during 
the presidential election campaign, when we were faced with a request 

President Eisenhower to give a brief talk on civil defense, our gen- 
eral attorney consulted the Commission’s general counsel as to 
whether such a talk would invoke section 315, entitling all the dozen 
or more opponents to equal time. 

When the FCC general counsel said that section 315 would prob- 
ably apply, our general counsel, as stated by the interpretive opinion— 
quoting our public testimony before the Senate Subcommittee on 
Privileges and Elections—suggested that we include the President’s 
remarks: 

In one of our regular news programs, an excerpt or all of it, as part of the 
whole news program. Certainly we were entitled to have appearances in an 
ordinary news program. 

In fact, a memorandum in our files, dated September 11, 1956, from 
our general attorney reflecting his conversation with the Commission’s 
then general counsel, states that the latter : 

Expressed the opinion that the Commission would not construe section 315 
as applying to news broadcasts which contained a short statement by a candi- 
date. 

It is worth noting that we did include the President’s remarks in a 
regular news program, as the FCC, through its general counsel, was 
thus notified we would. We received no demands for equal time, and 
the FCC never indicated we had misconstrued section 315, although it 
was on notice. 

And, again in 1957, in a formal communication to the Secretary of 
the FCC, in response to a question raised by it in connection with a 
senatorial campaign, in Texas, we stated: 

CBS did feel free to give news coverage to the Texas campaign. Contrary to 
the implications of Mr. Bracewell’s telegram, such coverage does not violate 
section 315, or any other law, State or Federal, and it seems clear that under 
the rulings of the Commission, any such news coverage would not give rise to 
claims for equal time by candidates under section 315 of the Communications 
Act. 

I submit that the fact, and the evidence, are clear: 

CBS was not aware until February 19, 1959, that section 315 ap- 
plied to regularly scheduled newscasts. The FCC’s implications to 
the contrary are mistaken. 

To return to the more urgent matters at hand: 

The fair political broadcasting bills remedy major imperfections of 
section 315. For this reason, we urge their prompt and favorable 
consideration. 

While it does not go quite so far, we also urge as a second choice, the 
enactment of H.R. 7985, particularly if it is amended to exempt 
debates. 

For I am persuaded that there is almost universal agreement that 
section 315 is imperfect and iniquitous. Demands for its revision 
have come not only or even primarily from broadcasters. 

The reaction of the press, the public, and the officers of the Govern- 
ment to the Lar Daly decision applying section 315 to news reports, 
was more than disapproving. It was aroused and alarmed. And the 
disapproval went well beyond the confines of the Zar Daly case and 
often extended to other aspects of section 315. 











134 POLITICAL BROADCASTS—EQUAL TIME 


But the problem has not been whether to change section 315; 
rather it has been how to change it. The great danger is that we wil] 
delay correcting the fundamentals because we cannot find all at once 
the solutions to scores of details. 

A presidential election year begins just 6 months from now. There 
is not time to draft legislation that will answer every objection to 
either section 315 or the remedial legislation. The urgent thing is to 
take care of the most pervading and besetting dangers. No one wor. 
ries about the ladder scratching the house when he 1s trying to put out 
a fire. 

The essential of the matter is that the fair political broadcasting 
bills do furnish direct relief to those of the primary destructive effects 
of section 315 which can most readily be dealt with. Their prompt 
passage can very well mean the difference between the survival of a 
free journalism in this country and the beginning of an erosion 
that can be interpreted as nothing less than the negation of demo- 
cratic principles as old as the republic. 

Equally important, it can mean the difference between broadcast- 
ing contributing importantly to the election process and being merely 
the purveyor of time. And the difference depends upon how promptly 
this committee and the Congress act. 

Four years ago when we at CBS first urged modification of section 
315, I pointed out that only about 75,000 people actually saw and 
heard the great Lincoin-Douglas debates. We felt, as we feel now, 
that television can provide on a nationwide basis, the modern counter- 
part of such great political debates, making it possible for every citi- 
zen to see and hear the candidates debating and addressing them- 
selves to the critical issues of our time. 

In the conviction that this would be an enormous contribution which 
broadcasting could make and in the hope that the Congress would 
modify section 315 so as to permit us to make that contribution, I 
told the Congress that if section 315 were thus modified to make it 
st the CBS radio and television networks would provide a num- 

r of hours of prime evening time during the presidential election 
campaign for debates and discussions between the major presidential 
candidates. That commitment I now renew on behalf of the CBS 
radio and television networks. 

And on behalf of the seven standard radio stations and the five 
television stations which we own, I make a similar commitment to 
broadcast, in prime time, debates, press panel interviews, and round 
table discussions participated in by the major candidates for the major 
offices in each city and State where these stations are located. 

And I assure the Congress that we will not be niggardly in our 
interpretation of what is a major party and who is a substantial can- 
didate. Any party, any candidate, with significant support nationally 
or regionally in presidential elections, or locally in State and local 
elections, will be covered by the CBS networks or stations. 

I assure the Congress further that in these types of programs cov- 
ered by the bills before you, we shall not in any way discriminate 
among the major parties or among the substantial candidates. 

All we ask for is the right to distinguish, as any sensible citizen 
would do, between the major parties and the splinter parties, between 
the significant candidates and the fringe or crackpot candidates. 


~. * SO oe 





315 ; 
will 
once 


here 
n to 
is to 
wor- 
, Out 


ting 
fects 
mpt 
of a 
Slon 
*m0- 


“ast- 
rely 
ptly 


tion 
and 
10W, 
iter- 
citi- 
em- 


hich 
ould 
n, I 
e it 
um- 
tion 
itial 
YBS 


five 
t to 
und 
ajor 


our 
_ 
ally 
ocal 


20V- 
1ate 


zen 
een 


POLITICAL BROADCASTS—EQUAL TIME 135 


We do not ask for the right, nor shall we, in fact, discriminate, 
only to distinguish. 

There are many who have been concerned about political apathy of 
the voters. They have deplored the relatively low percentage of eli- 
gible voters who actually vote compared to the percentages in other 
countries. Others have been disturbed at the possibilities of slick 
campaigns which they fear will obscure the real character of a candi- 
date and the real issues. 

The enactment of H.R. 7985, if it is amended to exempt debates, and 
of the fair political broadcasting bills, will make possible these pro- 

ams to which I now firmly commit the CBS radio and television 
networks, and which, I submit, will make invaluable contributions to 
a quickened, informed, and intelligent democratic process. 

he CuatrMAN. Does that complete your statement, Doctor? 

Mr. Stanton. It does, Mr. Chairman. 

The Cuarrman. Mr. Rogers of Texas. 

Mr. Rocers of Texas. Dr. Stanton, I believe you testified before on 
thissame subject before this committee, did you not ? 

Mr. Stanton. No,sir. I think the last time we appeared before this 
committee, CBS was represented by Richard Salant, a vice president of 
this company. 

Mr. Rocers of Texas. Your concern is with the news coverage part 
of this issue. In other words, you have no objection to section 315 if 
the news coverage part of it is exempt; is that correct, now? 

Mr. Stanton. Yes, that is correct. But let me add, Mr. Rogers, 
that we would like to go beyond that because we thought we had the 
news thing up until the Zar Daly decision. When we were here in 1956 
we were asking for more than the news situation because we thought 
we had that at the time. 

You see, what we really are asking for is an opportunity to do the 
job that radio and television can do. We are not asking to disturb the 
set speech approach under section 315. We are not asking for the 
right to discriminate among major candidates. 

ut what we are asking for is an opportunity to use radio and tele- 
vision in the way that will give the public a better understanding of the 
candidates, a better understanding of the issues, and to create more 
interest in the whole electoral process. 

We are tying one or maybe even both hands behind us under the 
Lar Daly decision, but even if all we do is to correct the news part of 
the Lar Daly decision, I think we still have one hand tied behind us 
because I think the public is being shortchanged. 

Actually, I think the candidate is being shortchanged. 

Mr. Rogers of Texas. You are speaking now about the news coverage 
part of it? 

In other words, with regard to your responsibility as the people in 
your business put it, to deliver to the people the news? 

Mr, Stanton. Well, actually, Mr. Rogers, I am afraid I was ad- 
dressing myself in the earlier part of my comment to an area beyond 
the news. 

Mr. Rocers of Texas. How much of the time of CBS is devoted to 
news coverage and the type of thing which you think ought to be 
exempt from section 315 ? 
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Mr. Stanton. Addressing ourselves now to news broadcasts, in 
1956 approximately 20 percent of the period between Labor Day and 
election day was devoted to news broadcast portions showing the candi- 
dates of the two major parties. 

Mr. Rocers of Texas. That is 20 percent of your total time ? 

Mr. Stanton. Of our total news time. 

Mr. Rogers of Texas. How much was your total news time? That 
is what I am getting at. 

Mr. Stanton. I cannot express it in terms of percentage, but our 
news time networkwise on television goes something like this: 

I believe we have a quarter of an hour in the early morning. We 
have a period at noon. Then we have a period at 6:45 to 7 in the 
evening, or 7:15 to 7:30, depending on the time zone. 

In addition, we have a special half hour news broadcast on Satur- 
day noon and we have a special 15-minute 11 o’clock broadcast Sunday 
night. 

Then there are other programs which I call news, but which I think 
in listening to the exchange yesterday members of the committee might 
not consider regular newscasts. 

Mr. Rocrrs of Texas. Now, what you are talking about is an area 
that you would want included in the exemption ? 

Mr. Stanton. Absolutely. 

Mr. Rocers of Texas. Now, the newscasts that you were speaking of, 
are those newscasts put on by the network itself and by the station, or 
are they paid for by some advertisers ? 

Mr. Stanton. Let me do two or three things in trying to answer that 
question. 

First, I was addressing myself to the news that the network itself 
puts on. 

In addition to what the network puts on, the individual stations 
which are affiliated with the network have their own news programs in 
addition. 

So when I was giving you those times a moment ago, I was just talk- 
ing about what the network dees. 

Second, may I state that all the news that the CBS radio and tele- 
vision networks present is news that is produced under our supervision 
and control. 

Now, outsiders produce, or are responsible for that news. We pro- 
duce many news programs on the radio network and we produce the 
news programs I described on the television network and all of those 
are subject to sponsorship and many of them are sponsored by a variety 
of advertisers. 

Mr. Rogers of Texas. How many of them are sponsored and how 
many of them are contributions of the network or stations? 

Mr. Stanron. The single network program in television with the 
largest circulation is the Doug Edwards program at 6:45 or 7:15, de- 
pending on the time zone, and that is, I believe, at the present time, 
completely sponsored. 

The 11 o’clock news on Sunday is sponsored. 

The half hour that I described on Saturday noon is not sponsored. 

The noontime news period I believe is not sponsored and the early 
morning program is not sponsored. 
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But I do not want to leave any doubt in your mind that if we were 
successful in enticing some advertiser into sponsorship that we would 
be glad to have his business. 

Mr. Rogers of Texas. In other words, you have it for sale and you 
will be glad to sell it if you have a buy er? 

Mr. Sranton. That is correct. 

Mr. Rogers of Texas. Are the ones you are talking about network 
produced 4 ‘ 

Mr. Stanton. Yes, sir. 

We maintain a division of the company called CBS News. CBS 
News does not report either to the radio network division or television 
network division. It reports directly to the parent corpor ation. 

In other words, it reports directly to me. CBS News maintains 
correspondents and news bureaus all over the world. It is responsi- 
ble for producing the news programs I have described. It produces 
programs in the area which we call public affairs. 

An example v would be “Face the Nation.” That is produced by CBS 
News. It produces the religious programs which we carry. 

CBS News also has under its wing the broadcasting of sports. 

Mr. Rocers of Texas. When you ‘sell that, though, you sell a pack- 
age, do you not ‘ In other words, if some soap mi anufs acturer wanted 
that broadcast you would sell him the CBS News broadcast ; he would 
not have any control over what went into that news? 

Mr. Stanton. He would have absolutely nothing to say about the 
content of the program. 

Mr. Rogers of Texas. Now, Doctor, another thing, at the top of 
page 6 you refer to the different types of programs you want exempted 
and you say “or a similar type program which is controlled by the 
broadcaster.” 

What do you mean by that “which is controlled by the broadcaster’ 

Mr. Stanton. This goes to the point you were just talking about, i 
believe, in connection with the network news programs. I be lieve that 
these programs to be exempted should be the responsibility of the 
broadcaster so that an outsider-—— 

Mr. Rocers of Texas. You mean the station or the network ? 

Mr. Sranton. Either one, sir, because we are addressing ourselves 
to two sides of this problem. 

I believe that the programs that I am talking about here should be 
produced and controlled by the licensee. The licensee in the case of 
the station, since networks are not licensed—we are talking about 
license here—I want that control or responsibility firmly fixed on the 
licensee, so that if anyone wants to protest or complain about it, the 
responsibility is clearly fixed right at the station. 

Mr. Rocers of Texas. Now, one other thing, and I will stop. 

It seems to me this has been before this committee before with 
regard to a major or substantial candidate. Now, I never saw a man 
running for political office that did not think he was the major 
candidate, certainly a substantial one. 

I was wondering if in trying to write this sort of thing into a 
broadcasting legislation, if you are not moving over into the area 
that the election laws should cover. 

What I mean is this: If a man qualifies as a candidate in the de- 
mocracy that we have in this country, or are supposed to have, the 
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question of whether he is a formidable candidate or not, is for the 
voters to decide. It disturbs me greatly that you would confine the 
right of a man to be treated equally in the presentation to the public, 

Mr. Sranton. Mr. Rogers, first, let me say that I would not disturb 
the set campaign speeches under 315. In other words, if there were 
18 candidates and we gave free time to 1 for a set speech, I would then 
be obligated if the other 17 asked for it, to give it to the other 17. 

I am not asking to disturb that part of section 315 for set speeches, 

Mr. Rocers of Texas. You would protect yourself by not giving 
anybody free time? 

Mr. Stanton. Yes. That is actually what happens when the cam- 
paign begins. We cannot give that much time away. 

So what we do is sell to anybody who might buy. We sell equal 
time. You end up with the major candidates time and the fringe 
candidate not buying time for the most part. ae 

But where I do ask for the right of the broadcaster to distinguish jg 
in programs such as “Face the Nation” or a debate, or a roundtable 
discussion, because if you put on six or seven candidates for an office 
in a debate this is not a debate; it is a Donnybrook affair. 

We had an example like that plagued us in the gubernatorial 
campaign in New York this past campaign. We thought that we 
would be contributing to the voters’ better understanding of the candi- 
dates and what they stood for if we could put on a debate between the 
candidates for Governor in New York State in prime time and we 
under section 315 were obligated to invite all the candidates to 
participate. , 

So we had four people on the program. Now, four is not too bad, 
but we did not have the joining of the issues which we might have 
had if we had had the two major candidates debating before the 
cameras. 

The other two candidates that participated in the broadcast in- 
terrupted really the real exchange between the then Governor Harri- 
man and the candidate, and now Governor, Governor Rockefeller. 

Mr. Rocers of Texas. Is not the power of television and radio such, 
Dr. Stanton, that you could take a fringe candidate actually and make 
a major candidate out of him? 

Mr. Stanton. Perhaps the power is such, but the resnousibility of 
the broadcaster and the sensitivity of the public, to say nothing of 
the men who sit on that bench up there, this power that the people 
have is so great that no broadcaster would dare try to get away with 
it. 

And in a debate situation you just could not get away with the idea 
of taking a fringe candidate and pitting him against a major candi- 
date. Everybody would ridicule you for that kind of broadcast. 

So the debate as I said in my statement, I think comes closer to 
giving you the kind of protection you are seeking than any other form 
of program in this area with the possible exception of news. 

Mr. Rocers of Texas. Thank you. 

The Cuarrman. Mr. Bennett. 

Mr. Bennett. Dr. Stanton, I want to ask some questions about the 
Lar Daly case. Were you a party to the case? 

Mr. Stanton. Yes, as the licensee of WBBM-TYV, in Chicago, we 


were. 


— 


ae _ <- =r * 





the 
the 
lic, 
urb 


rere 
hen 


hes, 
ring 


am- 


jual 
nge 


h is 
able 
flice 


rial 
we 
ndi- 
the 
Wwe 
3 to 


bad, 
1ave 
the 


rri- 


uch, 
1ake 


y of 
x of 
ople 
wth 


idea 
ndi- 


r to 
orm 


; the 


, we 


POLITICAL BROADCASTS—EQUAL TIME 139 


Mr. Bennetr. Under what circumstances did you get into the case? 

Mr. Stanton. Well, we got into the case, Mr. Bennett, because we 
included in some of our news broadcasts on WBBM-TYV, pictures of 
the candidates for mayor. I believe there were five specific instances 
totaling a matter of 8 or 9 minutes in total time that got us into the 
situation we are now in. ; re 

One of them was Mayor Daley greeting President Frondizi, from 
Argentina, when he was in Chicago. : 

nother was Mayor Daley opening the March of Dimes campaign, 
1 believe, in Chicago. 

I believe one or more of the remaining instances involved cases 
where the two major candidates were filing for their candidacy. 

This was reported on the news with pictures of the candidates. 

Mr. Bennett. Were there any other stations or networks involved 
in this case ? 

Mr. Stanton. There were no networks involved at all, except as the 
networks owned stations in Chicago. I believe that at least three of 
+he other stations were involved and one station had a case that was 
reasonably parallel to ours in that it included material in its news 
broadcasts such as we did and when the Commission gave its ruling, as 
I indicated in my statement, it went out and got a picture of Lar Daly 
to do something and included that in the news program to give him 
so-called equal time. 

Mr. Bennetr. Was this your station ? 

Mr. Stanton. No, sir; we did not do it. In fact, the only way we 
felt we could get this issue before the court was to hold out on this and 
to make a test case out of this situation. 

Mr. Bennett. Was the case that was pending before the Commis- 
sion between your station and Lar Daly only? 

Mr. Sranton. Yes, sir. The 56-page interpretative opinion that 
was issued on June 15 was directed to WBBM-TV which is licensed 
to us. 

Mr. Bennett. So there are no other parties in the case except your- 
selves through your station ownership of WBBM and Daly ? 

Mr. Stanton. After the February 19 ruling of the Commission, I 
believe at least two other organizations filed for reconsideration with 
the Commission, but they were not in the same posture that we were in 
because we did not follow 

Mr. Bennett. Who were they? 

Mr. Stanton. ABC and NBC. 

Mr. Bennett. The two cases you are talking about—there is the 
original case and then the request for reconsideration. 

Now, what are you speaking of, the initial case? 

Mr. Stanton. Well, it all ties back to the primary campaign. There 
were a number of stations in Chicago involved in the original case, but 
only one continued in the sense that it did not fulfill the equal time 
request of Lar Daly and that is WBBM-TV. 

When the Commission made its decision on February 19, immedi- 
ately following that we all asked for reconsideration. NBC, ABC, 
and I believe Westinghouse also joined and there may have been 
another organization. We all asked for reconsideration and the 
Commission then did reconsider. 
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On June 15 it came down with its interpretive opinion. That was 
directed purely at us because we were the only ones that did not 
comply. 

Mr. Bennerr. Are you speaking of the first ruling or the ruling 
upon reconsideration ? 

Mr. Sranton. I am speaking of the reconsideration ruling. 

Mr. Bennett. Now, do you characterize this dispute between your 
station and Lar Daly as a contested case before the Commission? 

Mr. Sranton. As a contested case? 

Mr. Bennett. Yes. 

Mr. Sranton. As I understand the word “contested,” unless there is 
some legal meaning to it, I would say yes. 

Mr. Bennerr. | mean, there were two parties that were contesting 
before the Commission. 

Let me put it this way: Did the decision of the Commission in your 
opinion have any effect upon the property rights of your station? 

Mr. Stanton. Yes, because we could ultimately lose our license in 
Chicago. 

Mr. Bennett. So that the settlement of the issue before the Com- 
mission could very well and did in your opinion, have an adverse effect 
upon your property rights in station WBBM and as your right as a 
broadcaster to continue in business ? 

Mr. Stanton. That is correct. 

Mr. Bennett. That is what I want to find out. Was there a rule- 
making procedure before the Commission, or was there a property 
right involved presently and prospectively so far as your station was 
concerned ¢ 

Mr. Sranton. We felt, Mr. Bennett, that unless we took a stand 
on this there would not be any opportunity to have a clear-cut decision 
made. 

We were not flaunting our rights in the face of the FCC. 

Mr. Bennett. Let me put it this way: If the decision of the Com- 
mission stands, do you regard that as having an adverse effect upon 
your property right ? 

Mr. Stanton. I do, sir. 

Mr. Bennett. Do you regard the issues involved in the case as 
having any possible effect on public interest, as distinguished from 
the effect on your own personal property ? 

Mr. Sranton. I think they have the utmost importance from the 
publie’s point of view. 

Mr. Bennetr. Will you elaborate a little bit on that, please? 

Mr. Sranton. Yes. My hesitation is really trying to summarize 
my position as emphatically as I can on this point. I believe that if 
the Lar Daly ruling stands you have taken something out of the in- 
formation, the free flow of information in this country that will be 
very damaging to the public interest. 

In other words, I think the denial of the public of the right to see 
its elected representatives and to see candidates on news programs 
during campaign periods, that this is a loss. ’ 

I said the other day when I appeared before the other committee in 
the Senate that in a sense the opportunity to see a man under cross- 
examination on television gives the voter a better understanding of 
the candidate than almost anything else you can do short of sitting 
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down and meeting the man face to face because you can watch the 
man on the screen in the privacy of your own living room, see him 
being asked questions by qualified journalists and see his response to 
the questions or you can see him face to face with his opponent arguing 
the merits of a particular issue. is ; 

These are the things that television and radio can do that they 
won't be able to do in the future unless we get relief, unless we get 
the relief we are asking for. 

Mr. Bennett. That is where the broad area of public interest comes 
jnto the case. 

Mr. Stanton. Yes. 

I want to make absolutely sure that there is no misunderstanding 
about our interpretation of the Lar Daly decision as far as our right 
to report the news of the candidates during a campaign. We can 
take our pad and pencil and make notes of what the candidate said 
and then our newscaster can report all that he wants to about what 
the candidate said or how he looked. 

But we cannot have your picture with your voice saying the thing 
directly on a news program, but we can still report. 

It is just that we are tying one hand behind us, and that is where 
I think the public is losing out. 

Mr. Bennett. During the course of the proceedings the Attorney 
General of the United States intervened in the case. Did your 
station interpose any objection to the petition of the Attorney Gen- 
eral for permission to intervene in the case before the Commission ? 

Mr. Stanton. We did not. 

Mr. Bennett. Do you feel the Attorney General has a right to file 
a petition to intervene ? 

Mr. Stanton. I wish I was qualified to answer your question. Asa 
citizen, I believe yes. I believe it has legal implications. Since I am 
not a lawyer, I do not feel qualified to answer. 

Mr. Bennett. So far as you are concerned you interposed no objec- 
tion and you felt that the Attorney General had a right to do as he 
did ? 

Is that based upon your feeling that in addition to the effect of the 
decision upon your own personal property right, the property right of 
your station in Chicago, there was involved also an issue in the area 
of public interest ? 

Mr. Sranron. It was involved primarily on the broad public inter- 
est issue, not on our own private station in this matter. 

Mr. Bennerr. Do you feel that the Attorney General should in a 
case like this take a position that he feels is in the public interest ? 

Mr. Stanton. As a private citizen, my answer is in the affirmative; 
yes, sir. 

Mr. Bennett. In this petition for reconsideration there was in- 
volved not only your station, but also ABC network ? 

Mr. Stanton. No, sir; none of the others were really involved 
because they had complied. 

Mr. Bennerr. Who were parties to the case upon reconsideration ? 

Mr. Stanton. Just CBS. 

Mr. Bennett. I am told that NBC was also a party in the case on 
reconsideration ? 
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Mr. Stanton. Mr. Bennett, I am afraid I was sharpening the 
thing to the one station that had not complied with the ruling, But it 
is quite proper than NBC and I believe perhaps somebody else, wag 
also party to the reconsideration. Was it only NBC? 

Mr. Bennett. I am advised that only NBC and your station were 
parties and that other stations filed an amicus brief as the Attorney 
General did? Is that your understanding? 

Mr. Stanton. That is my understanding. 

Mr. Bennett. Lar Daly was party to the case? 

Mr. Stanton. Yes. 

Mr. Bennett. Were any other individuals parties to this proceed- 
ing upon reconsideration ? 

Mr. Stanton. Not that I know of. 

Mr. Bennett. Is there an appeal from the FCC decision upon re- 
consideration being taken by your company? 

Mr. Sranton. Yes, I believe we filed last Friday for appeal. 


Mr. Bennett. Did any of the other contesting parties file for leave 
to appeal? 


Mr. Stanton. Not that I know of. 

Mr. Bennett. So the issue before the court is your company and 
Lar Daly. 

_ What action did Lar Daly take? 

Mr. Stanton. I don’t know what action Lar Daly has taken. 

Mr. Bennett. He did not take an appeal, I assume, because he did 
get what he wanted, I assume, or did he take an appeal ? 

Mr. Sranton. I do not know that he took an appeal. I would be 
surprised if he did. 

Mr. Bennett. Yesterday or on Monday Mr. Sarnoff made some 
specific suggestions for amendment to section 315. Do you care to 
comment upon his suggestions? In going along with your state- 
ment, I did not find that you made any specific recommendations for 
amendment of the section. 

Mr. Stanton. No, we did not other than endorsing as I have in 
my statement, the provisions in the bills that are pending before you. 

I was not present on Monday when Mr. Sarnoff made his statement 
nor have I had an opportunity to read his statement. I am afraid 
I cannot comment on his proposal. 

Mr. Bennett. Well, in substance, his proposal was that newscasts, 
news commentaries, I think, panel discussions, special events, quite 
a number of specific types of programs be exempted from the “use” 
provision. 

So much so that in my personal judgment it would give the broad- 
caster complete contro] over the entire area without any discretion on 
anyone else’s part. 

I do not think it is fair to ask you for your comment on his recom- 
mendations, but do you have any recommendation as to how this 
statute could be amended other than the specific area of newscast 
to which you have already referred ? 

Mr. Sranton. Yes, I think that what we are talking about here is 
essentially subsection (e). That is where you get these various types 
of programs that you just listed. 

I would be very strong for that section. 
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But you understand that this does not place the control completely 
in the broadcaster’s hands for a number of reasons. _ 

But first, as I indicated a minute ago, I believe, it does not cover 
set speeches and the licensee still has to come up for his license re- 
newal and will be judged at that time as to whether he has done a 
fair job in his conduct of his broadcasts. 

So that we are not asking to get out from under the FCC’s judg- 
ment on the job we have done because we are subject to review when 
we get our license renewed. ple 

Mr. Bennett. Dr. Stanton, if you write into the statute an amend- 
ment such as has been suggested by Mr. Sarnoff, then that exempts 
from consideration here the obligation on the part of the broadcaster 
to allow equal time in a very broad, very wide, almost unlimited area. 

Under those circumstances if he refused to allow equal time he 
would be perfectly within his rights and he would be perfectly within 
the statute. Since the criterion would be whether the broadcaster is 
serving the public interest when he comes up for renewal, the ques- 
tion of equal time would not be in the picture at all. 

Mr. Stanton. I did not so understand it that way. 

Mr. Bennett. I think as I see it that would be the effect of it. 
That is all. 

The Cuatrman. Mr. Flynt. 

Mr. Fiynt. Dr. Stanton, I want to take this opportunity to con- 
gratulate you on this statement you have made to our committee. 

Mr. Stanton. Thank you, sir. 

Mr. Fiynt. It is informative, I know it is to me. I am impressed 
by the fairness of the commitment you make in behalf of yourself 
and in behalf of the company of which you are president. I believe 
those are commitments and assurances contained on page 17 and page 
18 of your statement. 

I want to call attention to those and to emphasize the fairness of 
them. 

Let me say this in regard to the problem which we are all seeking 
to solve and the error which I think all of us are seeking to correct. 

Your Chicago television station, WBBM-TY, initially gave the 
complainant, Lar Daly, a 30-minute program based on section 315 
as a result of having given a comparable period of time to the mayor 
of the city of Chicago, to make an annual report to Chicago. Is that 
correct ? 

Mr. Stanton. That is correct. 

Mr. Fiynt. The mayor was not at that time an actual candidate? 

Mr. Stanton. I believe in Mayor Daley’s report to the people of 
Chicago, he indicated that he was going to be a candidate, but had 
not yet taken the formal step which is necessary in Cook County to 
be a candidate. 

Mr. F.ynr. Then he was not a legally qualified candidate at that 
particular time? 

Mr. Stanton. At that time, I believe you are correct, Mr. Flynt. 

Mr. Fiynv. Actually out of perhaps what might be termed an 
abundance of precaution, and as we sometimes say in an effort to lean 
over backward to be fair, you went perhaps further—by you, I mean 
your company—went perhaps further than the law might have re- 
quired in the initial 30-minute grant that you gave him to reply? 
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Mr. Stanton. Mr. Flynt, there may be some fine points of law which 
would allow me to say no to you on that, but we believe that if that had 
gone to the Commission for a test that we would have had to give 
the time anyway because under section 315 that was the kind of pro. 
graming that we would normally give equal time on. 

There is a question, of course, as to whether he was legally qualified 
at the time he said he was going to be a candidate, but the practical 
effect of it was that he was in the office and in his report to the people 
of Chicago he indicated that he was going to become a candidate. 

This is a very fine line I think, and from a practical point of view 
we interpreted that as being under section 315 and we granted Lar 
Daly, when he asked for it, a half hour to reply. 

Mr. Fiynrv. Is it not true that practically all public officeholders run 
565 days out of the year between elections ¢ 

Mr. Stanton. That has been my experience. 

Mr. Fiynv. So there is a difference between an incumbent saying 
that he expects to be a candidate for renomination or reelection at 
the proper time? Is there a difference between that and taking every 
affirmative step necessary to be taken by him in order to allow his 
name to be placed on the ballot as a legally qualified candidate ? 

Mr. Stanton. Yes, sir; there is a distinction. 

Mr. Fiynr. So when we come back down to it, I assume the initial 
30-minute dispute isthe issue. Did he demand that ? 

Mr. Stanton. Yes. 

Mr. Fiynr. And you voluntarily, upon advice of counsel, did what 
you thought the Commission might have ordered you to do if you had 
refused ? 

Mr. Stanton. That is correct. 

Mr. Frynr. Without attempting to take issue with the law depart- 
ment of CBS, it seems to me that that might have been the act of a 
volunteer in voluntarily complying with the request that unfortunately 
may have constituted some sort of a precedent on which the Commis- 
sion could hang their decision on February 17. That is the date of the 
newscast decision, is it not ? 

Mr. Stanton. Mr. Flynt, there are many times in my life when I 
wish I had been a lawyer and I am now going to make like a lawyer. 
but Iam not one. 

But the difference between the original half hour situation and 
the news situation, I think, were so far apart in our mind at least, 
from an operating point of view, that we believed that we were 
under 315 on the equal time requirement on the half hour. 

We never dreamed that we were under the section 315 equal time 
requirement when it came to the news. 

I, myself, do not believe that the FCC tied these two things to- 
gether, but I am not the one who can certainly speak for the FCC on 
this point. 

Mr. Fryn'r. Let me clear up one thing: Is it not possibly a little 
more accurate to say that you believe you were acting under the inter- 
pretation of 315 laid down by the Commission rather than under 
the literal provision of 315 itself ? 

Mr. Stanton. Yes, I like that modification of my statement. 
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Mr. Fiynv. For instance, you felt that you were under that portion 
of the regulation which provides: 

Or make a substantial showing that he is a bona fide candidate for nomina- 
tion for office as the case may be— 
rather than being a legally qualified candidate ? 

Mr. Stanton. Right. 

Mr. Frynt. Which brings me to this: How many times have com- 
plaints been filed against CBS, or any CBS station for an alleged 
violation of section 315 ? 

Mr. Stanton. I would not want to hazard a guess on that, Mr. 
Flynt. I suppose we could go back over the record and supply that 
for the record. 

Mr. Frynt. Can you supply that for the record at this point? 

Mr. Stanton. Right. 

(The information referred to is included in a letter which appears 
on p. 156.) 

Mr. Frynt. Would you say without regard to the exact number 
that the quantity has been substantially large or very small, or some- 
where in between ? 

Mr. Sranton. It is very difficult to give you an answer to that 
question because in numbers they are small; in impact, they are quite 
tremendous. 

I remember the case of Mr. Schneider that I referred to in my 
direct statement where he asked for equal time and we denied him 
the equal time. He went to the Commission and the Commission 
ruled that we had to give equal time. 

So we ultimately ended up giving equal time to Mr. Schneider. 

Now, this was only one case perhaps in a number of broadcasts we 
did in that particular campaign. Yet its impact in our organization 
and on our whole schedule was quite tremendous. 

Mr. Fiynr. Now, do I understand that you have no objection to 
the provision of section 315 as now incorporated into law that re- 

uires a broadcaster to grant equal time to a candidate either on a 

ree basis or a paid basis if an opponent of his has that same privilege ? 
Do you feel that that is good, sound law ? 

Mr. Stanton. No,sir;I donot. Let meseeif I can 

Mr. Fiynt. Go ahead. I thought I understood you to say that. 

Mr. Stanton. No. Let us for the moment talk about the presi- 
dential situation. 

Mr. Frynr. Let me clear up this because I think we are in agree- 
ment on it from what you said a while ago, that where the candidate 
himself is in charge of the production of the program, where he speaks 
from a fixed set or from a platform, so to speak, then if you make 
that facility and service available to him you agree that you should 
make it also available to his opponent on exactly the same basis that 
he had? 

Mr. Stanton. Yes, sir. 

Mr. Fiynt. If he paid for it his opponent ought to be allowed to 
buy it? 

Mr. Stanton. Yes, sir. 

Mr. Fiynrt. If you gave it to him free, you should give it to his 
opponent free? 
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Mr. Stanton. Absolutely. 

Mr. Fiynt. Now we come to the question of particular on-the-spot 
newscasts. Do you feel that the law would be substantially clarified 
if an amendment were put in to exempt news reports, newscasts, and 
on-the-spot news coverage? 

Mr. Stanton. This would be an improvement, but I think you are 
shortchanging yourself in not going the extra distance to include 
debates and discussion programs. 

Mr. Fiynt. I will go that extra mile and include debates, panel 
discussions, and what was the other one? 

Mr. Stanton. Did we mention special news events? 

Mr. Fiynt. I am not going that far with you quite yet, I think 
as my colleague from Texas stated Monday, when you put the special 
events into it you take in everything except Gunsmoke and Maverick. 

Mr. Stanton. I am glad you mentioned Gunsmoke. 

Mr. Fiynt. So the whole thing in a large measure brings itself 
down to a question of impartiality in presentation of news and related 
t rograms. 

Mtr Sree. Yes, sir. 

Mr. Fiynr. Of course, we may have to draw a line for a cutoff 
somewhere on how far the related type programs might go. 

Do you feel, for instance, that a political party convention should 
also be exempt? 

Mr. Stanton. Well, the political conventions are now exempt under 
section 315 except for one point that I want to mention, and that is 
that they many times feature Senators and Congressmen who are 
running for reelection and to that extent—— 

Mr. Fiynt. That also includes candidates for the nomination at 
those conventions; does it not? 

Mr. Stanton. Yes. 

Mr. Fiynt. Now, one more thing that has impressed me with your 
statement was your request that you be given the right to distinguish, 
as any sensible citizen would, between major parties and splinter 
parties, between the significant candidates and the fringe or crackpot 
candidates. 

For instance, three or four times during this century there have been 
contests in which candidates for a party other than the recognized 
two large parties, have carried at least one State. I refer to 1912, 
1924, and 1948. 

Am I correct in assuming from your statement here that you would 
not put down an arbitrary requirement that the candidate or party 
have polled a given percentage in the next preceding election? 

Mr. Stanton. I would not. 

Mr. Fiynt. Because that would have precluded grants of equal 
time for instance to Theodore Roosevelt, who in 1912 received a larger 
vote, both electoral vote and popular vote, than did one of the candi- 
dates of the two major parties. 

Mr. Stanton. You see, I believe any responsible broadcaster would 
welcome the opportunity of providing time for these new parties if 
they are substantial in nature. By substantial in nature, I do not 
necessarily mean a large vote, but they represent substantial people 
and there is great public interest in these third party developments 
as they have come along in this century. 
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If we had been operating a radio and television network back in 
1912, I am sure that if we were out from under 315 we would have 
had the third party in some of our important discussion programs 
at that time. 

Just think what could have happened in terms of third party if it 
had had the opportunity of ventilating its point of view to the entire 
country in a debate or in a discussion. 

Now, that stands for a third party of that stature, but if you are 
going to get down to the vegetarian party and the prohibitionist party 
and things of that kind, there is no broad public interest in that kind 
of development. 

That is the thing that stifles and holds back the broadcaster from 
doing his full job. 

I think it would have been a wonderful thing if we had had tele- 
vision coverage of the 1912 presidential campaign. This would have 
been a very exciting thing to have covered. 

Any news broadcaster or any broadcaster or licensee worth his salt 
would give anything to report that kind of news because that is news. 
That is what the public is interested in. 

Mr. Fiynt. Dr. Stanton, without taking up more of the commit- 
tee’s time, let me again thank you for your very fair presentation you 
have made to the committee. 

Mr. Stanton. Thank you, Mr. Flynt. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. Thank you, Mr. Chairman. 

I do want to congratulate you, Doctor, on your stand in contesting 
this case and focusing public attention on this whole matter. 

I have only one question: If we can arrive at a proper definition 
of the various news features that should be exempted from 315, will 
that have any effect on your appeal to the court ? 

Mr. StanTON. Shinn as a layman, Mr. Younger, I think that it 
would be our intention to withdraw the appeal subject only to the 
advice of counsel as to whether that in any way affected our license 
for WBBM-TV. 

If the Commission did not then interpret the decision as still stand- 
ing, why, I expect it would be perfectly all right for us to withdraw 
theappeal. Our intention would be to do so subject only to the review 
of the lawyers. 

Mr. Youncer. In other words, if we can work out a modification 
of 315 the question of appeal would be a moot question 

Mr. Stanton. Yes, sir. 

Mr. Youncer. That is all. 

The Cuarrman. Mr. Moss. 

Mr. Moss. Mr. Stanton, for the purpose of the record, let us define 
what we are discussing here. Do you have the same right with 315 
unchanged as enjoyed by every newspaper in any respect to report 
the news? 

Mr. Stanton. That is correct. 

Mr. Moss. In no way has the interpretation of the Commission re- 
stricted that right ? 

Mr. Stanton. That is correct. That is one of the reasons I made 
that point a minute ago because sometimes that point is lost sight of in 
the discussion. 
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Mr. Moss. What you are seeking is to utilize the special qualities 
of television or of radio to have the candidate himself participate in 
the reporting, have him say what he said rather than your announcer 
repeating it on his behalf ? 

Mr. Stanton. Yes, sir. I don’t want to filter the man’s picture or 
views or substance of his remarks through a reporter. 

Mr. Moss. Now, we have directed our comment primarily to na- 
tional contests, but I think the problem here is far more typical of 
loca] contests as evidenced by the c case we are considering in our dis- 
cussion, the Lar Daly case, occurring in a major American city. 

Let us take this down to the local Mev el. How do you differentiate 
and what criteria would guide you in determining a major candidate 
for council in an area suc ch as mine in California where we have no 
political parties at any of our municipal elections. 

Mr. Sranton. It is difficult for one who has lived most of his life 
under another set of political circumstances to answer your question, 
but I believe that a broadcaster who is a part of the community and 
who is sensitive to the public opinion, would be in a pretty good posi- 
tion to say these two or three or so candidates are major candidates 
and the others are fringe candidates. 

Mr. Moss. Is that a power which we should leave solely to the dis- 
cretion of the broadcaster ? 

Mr. Stanton. Yes, sir. : 

Mr. Moss. Who may only be interested in building that station to 
the point where it becomes a very attractive salable piece of property? 

Mr. Sranron. Yes, sir; because even if you took that very mer- 
cenary approach to the problem, he would not do anything that would 
jeopardize the sale of the property and he w ould build himself 
stronger in the community if he did a fair and adequate job than if 
he did a biased job. 

Mr. Moss. You mention substantial interest in backing a candidate. 
Will you define what a substantial interest is in backing a candidate 
for office, city or county, State or national ? 

Mr. Stanton. I am sorry, Mr. Moss, where did I say that? 

Mr. Moss. In talking a few minutes ago that there would be a de- 
termniation on whether a candidate was a substantial candidate, 
whether he was backed by a substantial interest. 

I think we should seek a definition. 

Mr. Stanton. I believe now I remember where we were talking 
about this in response to Mr. Flynt’s question in talking about a third 
party. 

Mr. Moss. Yes. 

Mr. Sranton. Without getting into personalities I believe that you 
or any group of responsible men could define substantial candidates 
if we are talking about a national office. 

If this is the case where we are talking about a man who is com- 
pletely unknown, has not been in the main stream of the news, has 
not been in public life, we certainly would not have any difficulty in 
saying that he was not a substantial candidate for national office. 

Tf it is a man who has been a Governor, who has been active in 
national affairs, who has been a Member of the Senate or Member of 
the House, has been identified with national issues, then I think the 
man begins to approach this substantial definition. 
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But I have to fall back on something here and say to you that I 
believe this will shift by situations because I do not think we can 
sit down today and write a definition of substantial which will hold 
for the broadcaster who will be in my spot in 1980. 

I think you have to judge the performance of the broadcaster and 
the record of the industry and say that we are going to give them this 
kind of responsibility. 

Certainly it can be taken away from them if they abuse it. I don’t 
think you make men strong by hobbling them and spoon-feeding them. 
I think you give them responsibility and see whether they measure 
up to it. 

Mr. Moss. Are they not only temporary custodians of this resource, 
the broadcast channel or station? This is a license to utilize a public 
asset. 

Mr. Sranton. It is a 3-year license, certainly. That is what it 
gets back to. 

Mr. Moss. During that 3 years it is subject to being suspended or 
cancelled if in the judgment of the Commission the issues require ? 

Mr. Stanton. Yes. If you as a candidate in your locality thought 
that the broadcaster or the licensee was giving you the short end of the 
stick, you could apply to the Commission immediately for revocation 
of license ? 

Mr. Moss. But, Doctor, that is one of the things that concerns me 

reatly. By the time I have my leave through due process in appear- 
ing before the Commission or petition, my campaign is over. 

fr. Stanton. I agree with you, sir, in the technical sense of your 
question. But let us talk about the practical effect of it because we 
are all very practical men, you are and so are the broadcasters. 

If you were in the heat of a campaign and if you felt that you were 
not getting an even break in terms of news coverage or in terms of 
presentation to the public in your community, and if you or a repre- 
sentative of your campaign group went to the licensee and said, “Look, 
we do not think we are getting a fair break and unless we get a fair 
treatment when your license comes up for renewal we are going to 
appear and protest that renewal.” 

Now, I grant you by the time that protest takes place the election 
is over, but the practical effect of that situation is that that man 
would give very, very serious consideration to what you or your 
representatives said to him. 

I can speak with 

Mr. Moss. How many licenses have been denied renewal or been 
suspended under those conditions? 

Mr. Stanton. None so far as I know, but that does not mean that 
the abuse has gone by unnoticed. This has been no substantial abuse 
in my opinion. 

Mr. Moss. Well, I know of instances, one in my own community, 
where a major candidate was forced to complain of treatment ac- 
corded him and his complaint was backed by his county committee 
to the Federal Communications Commission. So I know that there 
are complaints. 

Now, I know that even though this candidate might desire to follow 
through and protest, it would be too late because the channel has 
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now changed ownership and there would be no point to protest against 
the new owners. 

Mr. Sranton. Mr. Moss, I do not want to superimpose my judg. 
ment here and make again like a lawyer, but it seems to me that the 
opportunity of protest was at the time of transfer of the license 
when the sale was made. 

Mr. Moss. Maybe they hoped the new licensee might be more ob- 
jective in reporting activities. 

Mr. Stanton. If it is proper for me to ask you the question, when 
the protest was made, did the candidate get better treatment from 
the licensee ? 

Mr. Moss. He did not feel that he did. 

Mr. Stanton. It has been my experience that the aggrieved parties 
never feel that they get their full share. 

Mr. Moss. You will agree that in the reporting of the news that 
there is no requirement for equal coverage. 

Now, this goes to one of these interview-type programs. If you 
are at all sensitive to the issues of a campaign, you do not have to 
be too sharp in interviewing a candidate to take him apart piece by 
piece. You have made him look bad and he is very sensitive to that 
fact, too. 

Now, panel discussions are another opportunity for very interest- 
ing prejudices perhaps to show through in regard to candidates, 

You can give them rough treatment, or you can give them very 
easy and careful treatment. 

Mr. Stanton. Mr. Moss, one of the reasons I said that I thought 
the debate gave the greatest insurance of fairness is that there is no 
opportunity for the question to be biased or for anyone to be rough, 
so that the debate I think comes closest to the news. 

The CHarrman. Will the gentleman yield ? 

Mr. Moss. Yes. 

The Cuarrman. You refer to the fact that the word “debate” was 
left out of H.R. 7985 which I introduced and which is pending be- 
fore the Congress. You seriously urge the committee to restore the 
word “debate” and you undertake to give from your own viewpoint 
what the definition of debate would be under the circumstances. 

Do you mean here by “debate” that more than one candidate would 
have to appear on the same program ? 

Mr. Sranton. Yes, sir. 

The Cuarrman. Do you mean then that you could not have a debate 
or it would not be considered a debate by one candidate appearing ona 
program at 7:30, one evening, and the other candidate appearing on 
the program at 7 :30 the next evening? 

Mr. Stanton. In my opinion, sir, that would not be a debate. 

The Cuarrman. In order that we may understand: you would not 
consider anything to be a debate under the terms of this bill unless 
the two or more candidates for a particular office would appear together 
on a single program 

Mr. Stanton. Yes, sir; that would satisfy me. 

The Cuarrman. I am not talking about satisfying you. I am 
trying to develop just what it means. 

Mr. Stanton. Mr. Harris, I was not meaning that I was the only 
one that had to be satisfied. I meant that I thought this would be a 
workable definition. 
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I would like to put one footnote in my answer, and that is that the 
candidates would not have to be in the same studio. 

The CHARMAN. I understand that. 

Mr. Stanton. Yes. 

But they should be on the same program; they should be on the 
game program. 

The CuHarrMAN. Would they have to be on the same program ? 

Mr. Stanton. In my opinion to make it a workable operation as 
debate ; yes, sir. ’ 

The CuarrmMan. Of course, they would have to be candidates for 
the same office. 

Mr. Stanton. Yes, sir. 

Mr. Moss. And debate could not be between a candidate and a 
party who was not a candidate ? 

Mr. Stanton. From a use of the medium, from the broad use of 
the medium point of view, it would seem to me that it would be de- 
sirable to allow the candidate to have a representative in the debate 
for him. This would not make as good a program and in fact we 
could have that kind of debate right now if we had nothing but repre- 
sentatives, because then we would not be under 315. 

But who wants to hear representatives speak for the candidates? 
What the public wants is the look at the candidate himself. But there 
may be occasions where it might not be possible to have the candidate 
participate in a debate, and I think this might reduce the effectiveness 
of the debate concept. 

But from the standpoint of making it the best and most informative 
program, I think the candidate himself should be represented. 

Mr. Moss. I would say that if we are going to have debates between 
candidates or for political purposes that would inform the electorate 
that there be a requirement that the debate be between candidates, 
because I have had the experience personally of after scheduling a 
debate, I was unable to be present because of commitments made many 
weeks in advance and suggested an alternate date which was not 
acceptable; as a result I did not participate in the debate. 

I have never delegated to anyone else the right to speak on my 
behalf in campaigns. I just was not able to avail myself at the time. 

Mr. Stanton. I certainly think we would not read about the Lin- 
coln-Douglas debate in history books if Lincoln or Douglas had 
standins. 

Mr. Moss. I quite agree. 

Now, Doctor, you say you would commit your company and your 
company’s stations to giving programs of increased political coverage 
7 re ie ame How far can you go in committing member stations of 
t e We 

Mr. Stanton. I cannot speak for them in any regard. 

Mr. Moss. Then how far can you go in committing the utilization 
time at the discretion of Columbia Broadcasting System ? 

Mr. Stanton. All I can say, sir, is that the network would make 
these programs available to the affiliates of the two networks, the 
radio network and the television network. In the final analysis, it is 
up to the individual affiliate or licensee to judge whether he will carry 
that particular program. 
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As far as the five television stations which we own and the seven 
radio stations which we own, I can now commit them to carry the 
program, because we are licensed for those stations. _ 

Mr. Moss. For the purposes of committing the policy at this point, 
you are committing 12 stations, 5 TV and 7 radio stations, and the 
facilities of the network at the option of the local member station or 
affiliated station ? 

Mr. Stanton. Yes; that is essentially the offer or the commitment 
that I am making. It has been our experience though, I should say, 
that when we make programs of this kind available that many of our 
affiliates are eager to carry them. 

Mr. Moss. I am just trying to get this matter clearly defined. | 
might say that I feel that we have a need to permit a better utilization 
of television in reporting the news. I think there is a need to clarify 
the right to cover political conventions fully. 

I have many reservations on other changes proposed. I have no 
difficulty in arriving at a definition in my own mind of a major na- 
tional candidate. When I start getting into county and city govern- 
ment, State government, where we frequently see upsets, the unknown 
comes through in many a race, and then I have some distinct reserva- 
tions as to the latitude we should give to the local station owner. 
Because, while I would like to feel that they are all fair and objective, 
T have feelings that that is not always the case. And we have regard 
to the exceptions in legislating just as we have for the usual. 

That is all the questions I have. 

Mr. Stanton. Mr. Chairman, may I make one addition to the ree- 
ord? My associate, Mr. Salant, just reminds me that the affiliates of 
the CBS television network in 1955 voted in favor of the debate pro- 
posal that I made at that particular time. Before we made that pro- 
posal public, this offer of the debates that I described in my prepared 
statement, before we made that public we presented that to a conven- 
tion of our television affiliates in New York in the spring of 1955, and 
we got an almost unanimous vote. 

T am not sure what the vote was, but it was a substantial majority 
of the affiliates applauding us on the stand and supporting us in the 
offer. So it is not an empty gesture I am making here this morning. 

Mr. Moss. I want to make it very clear that I was not trying to 
imply that you were making an empty gesture. But again I thought 
we should define your authority to make the commitment. While 
you mirht act in perfectly good faith, you would find that some of 
your affiliates may have changed ownership in the last 3 years since 
the survey was made, and you cannot bind them before this committee. 

You can give a consensus of view, but you may not bind them. 

Mr. Stanton. You are absolutely right. 

The CHatrmMan. Mr. Avery. 

Mr. Avery. Mr. Chairman, I have onlv a few brief questions. 

Dr. Stanton, in your response to Mr. Moss, I believe. in trying to 
define more in detail what would constitute a substantial candidate 
you set out certain criteria as to whether they would be substantial 
to the extent of being entitled to equal time. 

If we could transpose that down to example, let us take the States 
Riehts candidate we had in 1948 who was a very highly respected 
and well-qualified candidate and I would say had a substantial 
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amount of support. On a curbstone opinion on that, would you prob- 
ably have given him equal time? ! es hiteeianil 

Mr. Sranton. We certainly would have given him time in that 
particular campaign. 

Mr. Avery. You would have considered the amount of support 
that the now Senator from South Carolina had for the Presidency 
substantial to the extent that he would have been entitled to equal 
ime? 
ar. Sranton. I doubt whether we could give him mathematical 
equal time, but we would certainly give him substantial representation 
in special programing. 
ae heen] Now r there any matter of degree on equal time or 
not? I thought from your earlier remarks that if they were entitled 
to equal time, it had to be as nearly possible equal. 

r. Sranton. Mr. Avery, if we are talking about two major 
parties, then there would be no discrimination whatsoever. But if 
there are third and fourth splinter parties, I doubt that we would 

ive them as much time as we would give the major parties if we 

d the latitude to do this. 

If this is spelled out differently under the rule, then of course we 
would have to live under the rule. But as I see it, we would not give 
the third party necessarily as much time throughout the campaign 
as we would give the major candidates. But we would give them 
enough time so that they would certainly have full exposure and if 
we saw that there was a ground swell and that there was considerable 
interest in this third candidate, obviously we would give more atten- 
tion to him. 

Mr. Avery. But if they were buying time—we will go over on the 
other side of the ledger—it would have to be equal time? 

Mr. Stanton. Yes, under buying, you are absolutely right. 

Mr. Bennett. Now in some cases a presidential candidate will not 
qualify in all States and his name will be on the ballot in some States 
but not in all. When you speak of equal time, are you speaking, for 
example, of a case where a presidential candidate is qualified in, say, 
4 States, and I assume you would give him time equal to the candidate 
who is qualified in the 48 States. 

Mr. Stanton. If you are talking about the two major parties, of 
course there would be no discrimination there. I am not now talkin 
about selling time or for set speeches. I am talking about specia 
programs. 

Mr. Bennett. I am talking of set speeches. 

Mr. Stanton. Under set speeches, we have no choice in the matter, 
sir, under 315. 

Mr. Bennett. You would give all candidates regardless of whether 
they qualified in all the States equal time ? 

Mr. Stanton. Under the law, we have to. 

The Cuarrman. Off the record. 

(Discussion off the record.) 

Mr. Avery. Dr. Stanton, I think I can boil this down. It is repeti- 
tious, but I want to make sure I understand and the record is abso- 
lutely clear. 

If we do not change section 315 at all, on a newscast you can make 
any reference that the reporter would like to make to a candidate or 
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describe anything he might have done, or quote from him, and he ig 
not obligated to give equal time to his opponent on a newscast that the 
reporter or second person is performing. 

r. Stanton. That is correct. 

Mr. Avery. In that same context, then, news commentary would 
come in that identical category. 

Mr. Stanton. Yes, sir; as I understand it, it would. 

Mr. Avery. I do not mean to trap you, but Mr. Sarnoff made a state. 
ment the other day. I have underlined the portion there that gives 
me some concern as a result of a letter from Commissioner Ford, the 
FCC, on June 24. 

If you have not seen that letter, there is no use belaboring Mr. Sar- 
noff’s point at this time. 

Mr. Stanton. Yes, I am familiar with the letter that Commissioner 
Ford sent to the committee. 

Mr. Avery. Do you agree with Mr. Sarnoff, then, that if news com- 
mentary is meant to be kept from 315(a) as presently written, we 
would need to expand on language past the word “newscast’”’? 

The reason I am asking this, as I listened to the questions this morn- 
ing there seems to be fairly general agreement that newscasts as such 
should be exempt. I get that impression anyhow. I am wondering 
if we are not going to have to go somewhat further than that in view 
of the June 24 letter of the Commission. 

Mr. Stanton. If you want to include programs of analysis and 
comment under the exemption, then I think the letter of the Com- 
mission would have to be changed. 

Mr. Avery. If you want to include what ? 

Mr. Stanton. Programs of news analysis and news comment, the 
commentary type of program as distinct from the hard news. 

Mr, Avery. Even if he did not want to bring the candidate into the 
studio and put him on the program, or use a film clip or for a direct 
quote. Even if we are going to have the commentator occupy the 
entire time, we would have to use more inclusive definition past the 
word “newscast” ? 

Mr. Stanton. Just to be sure I understand your question. You 
are not talking about just having the candidate on the program in 
either film or tape, but you are talking about having the reporter 
talk about him ? 

Mr. Avery. Both ways. You take one at a time. 

Mr. Stanton. As I understand it, under the Commission’s proposed 
modification or its letter, you could have the candidate’s picture and his 
voice on a straight newscast. You could not do that on what they 
call a news commentary program. 

My understanding further is that under 315 as it stands today in 
a straight newscast, we could talk about the candidate and say what 
he said on either a hard news program or a newscast or on a news 
commentary program. If you want to expand and get the man’s pic- 
ture and his voice on a news commentary, as I read the letter that 


Mr. Ford submitted, I would say that the text would have to be 


changed. 
Mr. Avery. That is all, Mr. Chairman. Thank you very much. 
And thank you, Dr. Stanton. 





16 ig 
t the 


ould 


ate- 
ives 
Sar- 
mer 
om- 
rn- 
uch 
ing 
iew 
and 
m- 
the 
the 


| ee - 


POLITICAL BROADCASTS—EQUAL TIME 155 


The Cuarrman. Dr. Stanton, there are a good many questions you 
can see in the mind of the committee members. For that reason you 
have been interrogated rather closely. 

Mr. Rostenkowski. 

Mr. Rostenkowskt. Dr. Stanton, the 30 minutes that you afforded 
the chief executive of the city of Chicago, was that offered to the 
chief executive, or was it solicited by him, in this annual report which 
he made? 

Mr. Sranton. I am sorry I cannot answer that question because 
I don’t have that information at hand. 

(The information requested is included in a letter which appears 
on p. 156. 

Mr. aie, I am sure that when it was offered or if it was 
offered to him, or if it was solicited by him, that it was done in the 
public interest to report to the people of the city of Chicago the 
progress of that — in the last year. 

When did Mr. Daley, the mayor of the city of Chicago, make his 
broadcast ? 

Mr. Stanton. He made this before he was a legally qualified candi- 
date for mayor. 

Mr. RostenKxowskt. Do you know the date? 

Mr. Stanton. I donot. 

(The information requested is included in a letter which appears 
on p. 156. 

Mr. a casemaddiiek The reason I would like to know this is that 
I am almost certain the last date for filing petitions for that office 
of mayor is around January 10, 1959. Now, if it were made before 
this certainly no intention was made or no intention on the part of 
the chief executive was made as to whether or not he was a candidate. 

But if it were made after this, certainly then he was making his 
report being a candidate for reelection. 

s this time that you afforded the chief executive, Mayor Daley, 
offered to him annually, every year? 

Mr. Stanton. I would have to search the record to answer that ques- 
tion definitively, but it is the practice of our company-owned stations 
to offer time for reports to the people just as we do in New York, we 
invited Congressmen and Senators from that district to appear on 
programs frequently. 

Mr. Rostenkowskr. You do this as incumbents, though ? 

Mr. Stanton. That is correct. 

Mr. Rostenkowsk1. In the public interest. 

Mr. Sranton. That is right. 

Mr. RostenKxowski. Then with your offer or their solicitation for 
this half hour as the chief executive—the reason I want to know this 
is because there is also another television program, WTTW, I believe, 
that also had this same program on. 

Now, when Mr. Lar Daly filed his complaint did he file it also 
against WI'TW, the educational program? 

Mr. Stanton. I am not sure that he did. 

Mr. Rostenxowsktr. That is all, Mr. Chairman. 

The Cxamrman. Doctor, very briefly, do you see any difference 
between a news report and a newscast ? 
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Mr. Stanton. No, I donot. Wetalk newcasts, we talk news reports, 
The content of the two, I think, have come to mean in the industry 
hard news, objective reporting. I make a distinction between a news 
report, a newscast, and news commentary, or news analysis, but I do 
not make a distinction between newscast and news report. 

The CoHarrman. You do make a distinction between those and a news 
interview ? 

Mr. Stanton. Yes, sir. 

The Cuarrman. You agree with what is intended under “news docu- 
mentary” with what Mr. Sarnoff said the other day ? 

Mr. Sranrton. I am sorry, I was not privy to that exchange, but I 
believe that generally there would not be any disagreement between 
us on news documentary. 

The Cuarrman. Do you agree with what he said with regard to on- 
the-spot coverage ? 

Mr. Stanton. Of newsworthy events? 

The Cuarrman. As an example, political conventions, national con- 
ventions would be an example. 

Mr. Sranton. I certainly would agree that that is on-the-spot news 
coverage. 

The Cuarrman. Thank you very much, Doctor, for your appearance 
here and the very fine statement on behalf of the Columbia Broad- 
casting System, regarding this very complicated and difficult problem. 

Mr. Stanton. Thank you, Mr. Chairman, and the members of the 
committee. 

The CuarrMan. We appreciate your appearance and your many re- 
sponses to the many questions asked of you, Dr. Stanton. 

Mr. Sranton. Thank you. 


(The following letter was later received and contains information 
requested of Mr. Stanton :) 
CoLUMBIA BROADCASTING SYSTEM, INC., 
Washington, D.C., August 11, 1959. 
Hon. OREN Harris, 
House of Representatives, 
Washington, D.C. 


Dear Mr. CHAIRMAN: On July 1, 1959, during the course of testimony before 
the House Subcommittee on Communications and Power, concerning amend- 
ments to section 315 of the Communications Act, Dr. Frank Stanton, president of 
CBS, was asked certain questions which he was unable to answer because he 
did not have the information at hand. Dr. Stanton is out of the country at the 
present time and my purpose in writing is to supply the information for the 
record. 

The questions asked and the information in response are as follows: 

1. At page 241 of the transcript, Congressman Flynt asked “How many 
times have complaints been filed against CBS, or any CBS station for an alleged 
violation of section 315?” A search of the relevant files of CBS discloses that 
since the beginning of 1952 there have been approximately 20 instances wherein 
persons or political parties have complained, either formally or informally, to 
the Federal Communications Commission concerning actions of CBS purporting 
to raise questions under section 315. These instances relate to the operations 
of the CBS radio and television networks and the CBS-owned radio and televi- 
sion stations. We do not have information relating to independently owned sta- 
tions affiliated with the networks. 

2. At page 266 of the transcript, Congressman Rostenkowski asked whether 
the 30 minutes afforded Mayor Richard Daley on television station WBBM-TV, 
the CBS-owned station in Chicago, was solicited by Mr. Daley or offered to him 
as chief executive of the city. The television report of the mayor to the people 
of Chicago was instituted in 1956 at the suggestion of the management of sta- 
tion WBBM-TY. The report has been made annually since that time on a 
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rotating basis among several of the Chicago television stations. 1959 was the 
year that the mayor was scheduled to make his report on WBBH-TYV and, in 


accordance with the practice that had been established in prior years, the mayor’s 
office called WBBM-TV management to arrange a suitable time for delivery 


of the report. ea 

3 At pages 266 and 267 Congressman Rostenkowski asked when Mayor 
Daley made his broadcast reporting to the people of Chicago. This broadcast 
was made on January 14, 1959, 7:30 to 8 p.m., Chicago time. Mayor Daley 
had publicly announced his candidacy for reelection as early as December 11, 
1958, and had thus become a legally qualified candidate for nomination within 
the meaning of section 315. 

If you wish any further information, please let me know. 

Sincerely, 
JOSEPH H. REAM. 

The Cuarrman. Mr. Ralph Renick, I believe you are accompanied 
by one of the distinguished members of the Florida delegation and 
one of the outstanding members of this Committee on Interstate and 
Foreign Commerce, our colleague, Mr. Paul Rogers. 

Mr. Rogers of Florida. Thank you. We appreciate the courtesy of 
the committee in arranging to hear Mr. Renick. He does have to take 
a plane to Florida. Ralph has made an outstanding record in Florida 
as one of our real news directors and has one of the largest listening 
audiences in Florida. He has been recognized as the national president 
of the Radio Television News Directors Association. 


STATEMENT OF RALPH RENICK, PRESIDENT, RADIO-TELEVISION 
NEWS DIRECTORS ASSOCIATION 


Mr. Renicx. Thank you, Mr. Chairman, for this accommodation. 
I also thank Congressman Rogers. 

I am representing here today the journalists of radio and television, 
not management or station ownership. 

I would just like to leave a few thoughts before the committee from 
the viewpoint of those men in the field who prepare, edit film, and 
deliver the newscasts. 

The Cuarrman. What is your organization? 

Mr. Renicx. Radio Television News Directors Association. 

The Carman. With headquarters where? 

Mr. Renicx. Our executive secretary is in East Lansing, Mich. 
We are comprised of 683 members representing stations, networks, and 
agencies which supply material for news presentation on the air. 

The Cuarrman. You are the president ? 

Mr. Renick. Yes, sir. 

The Cuarrman. You may proceed. 

Mr. Renicx. I do not want to go into the details of the case which 
are well known to the committee, but I would like to say that the 
members of RTNDA would like to support the position that section 
315 is in effect a form of censorship and we believe it is in conflict with 
the first amendment of the Constitution guaranteeing freedom of the 
press. 

It is our position as radio and television newsmen that freedom of 
the press does extend to electronic reporting media as well as the 
printed page. 

When suggestions are made that section 315 is lacking in some way 
and is in need of revision because of the Lar Daly incident, it is our 
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position that this approach is analogous to two wrongs making a right, 

If section 315 is a form of censorship in violation of the Constitution 
and in effect a violation of the FCC act itself, which prohibits censor- 
ship, then no number of amendments will be able to correct what js 
basically wrong in the first place. 

When the FCC decision in the Zar Daly case brought before Con- 

ess and this committee the need for a change, and I think we agree 
in an arbitrary and unfair situation on 315, it was thought at first 
a simple amendment would solve the problem. 

All Congress would have to do would be to pass a bill exempting 
news-type programing from provisions of section 315’s equal time 
provision. 

Many of the bills presented before this committee, H.R. 7985, H.R. 
5389, H.R. 6326, and H.R. 5675, ostensibly would accomplish this, but 
exempting news-type programing from the provisions of 315. 

What concerns our organization is the matter of definition. We 
are further concerned with the FCC letter written last week to Sena- 
tor Pastore in which the Commission attempted to define ne: casts 
and further newscasts presented objectively in the public interest. 

The FCC statement of definition in our opinion points up the im- 
possibility of adequately defining by FCC standards at least just 
what a newscast is. 

The FCC candidly admits that it would be unable to issue rulings 
under this provision until it is able to review the overall performance 
of the licensees as it relates to newscasts and special events. 

The Commission says this will be a time-consuming procec ©. 

Mr. Chairman, we believe that this Federal agency is entering a 
very delicate and potentially dangerous area when it attempts to set 
itself up as a judge and jury over the worth of newscasts. 

We think such a procedure and the threat of recriminatory action 
would only lead to a form of censorship which would discourage radio 
and TV broadcasters from exercising their full responsibility in calling 
the shots as their news directors see them in presenting news on 
the air, as we have been doing incidentally up to now. . 

RTNDA believes the best approach would be to maybe go to the 
problem through another route. Rather than outlining the periods 
of program which are exempt from 315 control, we believe it wonld 
be better to succinctly state those periods of programing affected by 
that section. 

For example, the industry trade magazine, Broadcasting, this week 
suggested the following wording of a law which in its opinion would 
stand a chance of passage in the few weeks remaining in the session 
and which would eliminate the most undesirable features of section 315. 

In effect, the proposed law would go something like this : 

The original section 315 and its amendments are repealed. 

Here is the new section 315: 

If a broadcast licensee allows a political candidate to make a_ broadcast 
in time which is paid for by the candidate, his party, or his supporters, the 
licensee must make equally desirable time available to all other candidates 
for the same office under the same commercial conditions. 

No charge shall be made for the appearance of a candidate which exceeds 


the charge that would be made for the same time period if bought by a com: 
mercial advertiser. 
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Of course, this is not in final form, but we believe it does get the 

oint contained in the House bills originally. 

Actually, all of these proposed measures apply to paid apeparances 
on radio and television. Now, the bills that I just mentioned by number 
attempt to go further and accomplish what in our opinion 1s an im- 
possible job of defining what a splinter candidate is. , 

Time is short. Our association feels that unless the present situa- 
tion is corrected you will see a blackout of news coverage on TV 
screens and radio loudspeakers in the 1960 election campaign. 

Our first preference is for outright repeal of 315. Failing that we 
implore this committee to adopt a similar modified section 315, which 
would outline regulations governing appearances of candidates on paid 
radio or TV time. 

We think it would be folly to attempt a definition of news programs 
and to leave it to the FCC to decide whether the news is being 
presented in the best manner possible. 

On behalf of our association, Mr. Chairman, we thank you for this 
opportunity to testify. Ly 

And a further statement of position of our association is contained 
in a brief statement that our freedom on information committee 
chairman, Mr. John Lewis, of station WBAL, Baltimore, would like 
to present before the commitiee. 

I recognize you made an accommodation to squeeze me in here at 
this time, but perhaps Mr. Lewis when he presents his statement at 
a time suitable to the committee will then be able to answer any 
questions that the committee might have. 

The Cuarrman. Did yousay Mr. Lewis? 

Mr. Renicx. Mr. John Lewis, of Station WBAL, Baltimore. 

The Cuatrman. I did not have Mr. Lewis on my list of witnesses. 

Mr. Renick. He is here, Mr. Chairman. I am making the re- 
quest to the committee if it is at all possible to accommodate him. 
Maybe if not at this time, later in the day. 

The Cuarrman. Of course, if he is here and has not made himself 
known as a witness, the committee would not know whether he was 
here to testify or not. 

Mr. Renicx. He is in the room at this time, Mr. Chairman. 

The Cuarrman. We will put his name down. If we can get to 
him, we will be glad to do so. 

I feel that we could not, under the circumstances, take him in ad- 
vance of the others who are scheduled. 

Mr. Renicx. I recognize that. I will appreciate it if it will be 
at all possible that at the end of the list or toward the latter part 
of the day you will be able to hear from him. Our association will 
appreciate it, Mr. Chairman. 

The Cuarrman. Thank you very much. 

Does anyone have any questions ? 

Mr. Rogers of Texas. You are for repeal of section 315 and you 
take the position that the determination of what is or what is not 
a news broadcast ought to be determined by the station itself? 

Mr. Renicx. That is correet, sir. 

Mr. Rogers of Texas. And that the only thing that ought to have 
any regulation concerning it is paid time by the political candidate? 
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If one fellow appears and pays for it, the other ought to have the 
same equal right. 

Mr. Rentcx. That is correct. 

Mr. Roaers of Texas. If the television station allows a fellow to 
appear on here free, he would not be obligated to let the other fellow 
appear on there free ? 

r. Renicx. I think we might go a step further and define it with 
regard to the matter of program origination or control. 

As I mentioned when I stated that proposed law was in rough form, 
I think you have raised a very valid point that if free time were 
given to a particular candidate and the candidate was given an oppor- 
tunity to produce his own show, then equal time should be given to 
all salt candidates under those conditions. 

Mr. Rocers of Texas. Mr. Renick, do you feel that your ability to 
broadcast either over radio or television is a matter of right or a 
matter of privilege ? 

Mr. Renick. Speaking for the profession, in which I toil, Mr, 
Rogers, we are unable to draw a line of demarcation or discrimina- 
tion between journalists who work in the field of broadcasting and 
those who work in the field of the printed page. 

We feel that any regulation which would attempt to tell a news 
director or journalist what he can or cannot include in a news pro- 
gram would be an overt form of censorship. 

Mr. Rogers of Texas. You mean there is not enough difference at 
all in your opinion between a newspaper operation and television 
operation ? 

Mr. Renicx. As far as the programing of news goes; no, sir. 

Mr. Rogers of Texas. Of course, I differ with you on that one, 
but it is too long a debate. 

That is all I have. 

The Cuatrman. Mr. Moss. 

Mr. Moss. How many radio stations and television stations have 
news directors ? 

Mr. Renicx. Mr. Moss, I don’t have the exact figure on that. 

Mr. Moss. Can you supply it for the record ? 

Mr. Rentcx. I could supply a figure for the record; yes, sir. 

Mr. Moss. Many do not have news directors or even trained news- 
men; is that correct ? 

Mr. Renicx. That is correct. 

Mr. Moss. Now, on this matter of abriding the first amendment, you 
are not prevented under 315 from reporting the news; are you? 

Mr. Renicx. Apparently by the definition of the Commission in the 
Lar Daly case we are prevented from reporting a certain segment of 
the news. 

Mr. Moss. What is that? 

Mr. Renick. A segment of the news which is concerned with po- 
litical campaigns. 

Mr. Moss. No, all it says is that you cannot put the candidate on to 
do the reporting. You can report it. 

Mr. Rentcx. Using the tools of our profession, which would be the 
camera and the tape recorder in the most effective way in the same 
way the newspaper would use print, we would want to get the candi- 
date himself on the air to tell the story. We don’t want to do it 
secondhand, if possible. 
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Mr. Moss. We do not license a newspaper and it does not utilize a 

ublic resource in its operations. But you operate a telecasting or 
broadcasting station as licensee and you are utilizing something which 
js restricted. ane 

If you could use it without license, it would have no value. If 
everybody could come in and set up a radio or television station as 
they might a printing shop or a newspaper, it would have no value to 
you whatsoever and you would have collisions in attempting to get 
outlets. 

Mr. Renicx. I understand that, Mr. Moss. 

Mr. Moss. So you submit here to a licensing provision? 

Mr. Renick. That is correct. 

Mr. Moss. Which controls your use in the interest of the public. I 
know of no instance wherein either State or Federal regulations of 
an industry that we regulate as we do here, where the delegation for 
defining public interest has been left with the regulated rather than 
theregulator. Can youciteaninstanceforme? _ 

Mr. Renicx. Mr. Moss, at the inception, I believe, the concern of 
the Government was to regulate from the technical standpoint the 
allocation of frequencies and the operation of stations. We have had 
a progress by decision since then into the area of just what is in the 
public interest regarding programing. 

What concerns us as newsmen is that, as stated by the FCC last 
week, and this could happen under these proposed bills, the Govern- 
ment would go beyond the point that they have presently arrived at in 
attempting to supervise and in a way censor the news programing. 

We think certainly that the station should be operated as you say 
in the public interest and the Commission act provides that. 

We think the fact that licenses are up for renewal every 3 years and 
are attempting to operate responsibly in their communities, that. this 
would in itself provide regulation to warrant that the stations would 
cover political news in a fair manner. 

We do not think you can define this by regulation. 

Mr. Moss. I am not saying I would, but I might if all good stations 
had trained professional news directors. 

That is all, Mr. Chairman. 

The Cuammman. Mr, Avery. 

Mr. Avery. Were you present at the hearing when Mr. Doerfer, 
Chairman of the FCC, testified ? 

Mr. Renicx. Iam sorry, I was not here. 

Mr. Avery. I wonder if Mr. Rogers can get that testimony for you? 
He did not have a prepared statement. 

I would like you to read it and make a comment to the committee. 

Task unanimous consent that Mr. Renick’s comment on that be made 
a part of the record. 

The reason I am saying this, I think the position of your associa- 
tion is almost identical to the position of the Chairman of the Com- 
munications Commission. 

I would like to have Mr. Renick’s appraisal of the Chairman’s state- 
ment about that for the record. 


The Cuatrman. Yes; you might file a statement in response to the 
question. 


Mr. Doerfer’s major position was to repeal section 315. Is that 
what you recommend ? 
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Mr. Renick. That is right, Mr. Chairman. 

The Cuarrman. Mr. Bennett. 

Mr. Bennerr. Mr. Renick, would you leave to the control of the 
station owner the right to take sides in a political campaign in favor 
of one candidate as against another on the same basis, for example, 
as newspapers do editorially and to give one candidate more than 
another in relation to newscasting, debate programs, panel discus- 
sions, and that sort of thing? 

Mr. Renicx. You made a very good point, Mr. Bennett, and I think 
the key word is “responsibility.” 

Another thing that worries me is that some stations, including ours, 
have in recent months undertaken to editorializing on the air. This 
is a statement of expression developed much in the same way as the 
newspaper would print an editorial, and we do not know, for example, 
what the proposed amendments would do to editorializing. 

Mr. Doerfer has said this is a fine thing and he has encouraged broad- 
casters to do it, but we think the word “responsibility” is the key one, 
and especially in these days when in many of our communities we find 
that competing newspapers are being merged under common owner- 
ship and the expression of opinion really has come down to a monopo- 
listic situation. 

We think every avenue that you can open up is to the better. So 
it may well be that through the further development of responsibility 
broadcasters would editorialize in support of one candidate or another, 

Mr. Bennett. Do you agree that that should be their right ? 

Mr. Rentcx. I very definitely do, sir. 

Mr. Bennett. Do you think it also should be their right to use their 
channel to the exclusive use of one particular candidate or particular 
office and exclude all other candidates ? 

Mr. Rentcx. No, sir; I do not. I think the statement of opinion 
carries with it the commensurate responsibility to seek out opposing 
viewpoints and to present them as fairly as possible. 

Mr. Bennett. Do you feel that a station ought to be required to 
give equal consideration to candidates running for the same office ? 

Mr. Renick. I don’t know if I would use the word “require,” but 
I think if you repealed section 315—Mr. Moss mentioned a local race 
a whileago. In our own way, we have a similar situation where can- 
didates for county commissioner do not run by parties. It is a non- 
partisan election. 

It would be very difficult to tell who would be a major or minor 
candidate. 

What we have done, the other stations in our area have done in the 
past, and I am sure would continue to do, would be any program that 
would be arranged along this line, every candidate would be given 
an opportunity toappear. This is something that I believe would be 
hard to regulate by definition. 

It would be up to the broadcaster to decide himself what is the best 
fair responsible approach. 

I agree it is placing a tremendous responsibility in the hands of the 
broadcaster and the newsmen of this country, but I believe they can 
handle it and should be given that opportunity to handle it. 

Mr. Bennett. Do you think the candidate who has been discrimi- 
nated against under such a situation would have any right under law? 
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Mr. Renicx. He would have a right, of course, to protest. I think 
just the threat of this protestation to the Federal Communications 
Commission hanging over the broadcaster’s head, plus his own in- 
herent recognizance of his responsibility to the community; these two 
factors would keep him pretty much on the straight and narrow. 

Mr. Bennett. He would havea right, but no remedy ? 

Mr. Renicx. The remedy would be, of course, in the renewal of the 
license. 

Mr. Moss. Would you yield there ? 

Mr. Bennett. Yes. 

Mr. Moss. I would point out that that remedy might be 3 years in 
the future and your campaign is over, and being practical men you 
know it does not do any good to have a remedy after you have lost 
the race. 

Mr. Bennett. I donot think you would have a remedy then. 

Mr. Moss. I do not, either. 

The Cuatrman. Mr. Renick, what you are saying here is that you 
would like to have the same treatment extended to a licensee as is 
given toa tae Q 

Mr. Renicx. That is very well stated, Mr. Chairman. 

The CuatmrMan. You do not think that there should be any limita- 
tion in view of the fact the licensee is operating under a permit author- 
ized by law which is passed by Congress ? 

Mr. Renicx. I think the basic regulatory action of the FCC should 
be in the technical field. I think'the reason initially perhaps it got 
in the programing area so strongly was lack of stations in markets. 

But today you have multiple radio and television stations in most 
markets across the country. This isa factor, too. 

The Cuarrman. Mr. Rogers of Florida is getting very anxious 
about you making your plane. I think you had better go. 

Mr. Rocers of Florida. Thank you, Mr. Chairman. 

* The Cuarrman. Thank you, for your appearance, Mr. Renick. 

Mr. Rogers of Florida. Thank you, Mr. Chairman. 

The CuarrMan. With the permission of the committee, I am going 
to call Mr. Francis N. Littlejohn, who will present a statement for 
Mr. Daly. 

Mr. Rocers of Texas. It was on the tickertape that Mr. Daly ap- 
peared before this committee yesterday. Is Mr. Littlejohn the alter 
ego of Mr. Daly or in addition to him? 

The Cuarrman. Mr. Littlejohn, you are director of news and public 
affairs of American Broadcasting Co. ? 


STATEMENT OF FRANCIS N. LITTLEJOHN, DIRECTOR, NEWS AND 
PUBLIC AFFAIRS, AMERICAN BROADCASTING CO., ACCOMPANIED 
BY JOSEPH J. JACOBS, LEGAL DEPARTMENT 


Mr. Lirrirsoun. That is right, sir. 

The Cuarrman. You are here to present the statement in behalf of 
Mr. Daly, the vice president of the company ? 

Mr. Lirrtrsonn. Yes, sir. 

The Cuarrman. You may proceed with the statement. 

Mr. Lirriesoun. Mr. Chairman, members of the committee, my 
name is Francis N. Littlejohn, and I am director of news and public 
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affairs of American Broadcasting Co., a division of American Broad- 
casting-Paramount Theatres, Inc. .» Which owns and operates directly 
or through subsidiaries of the American Broadcasting Co. televisi peas 
network— 

Mr. Avery. Mr. Chairman, I cannot hear the witness. Will he 
speak a little louder. 

Mr. LarrLesoun (continuing). Individual radio and/or television 
stations in New York, Chicago, Los Angeles, San Francisco, Detroit, 
and Pittsburgh 

I have with me Mr. Joseph Jacobs, of American Broadcasting Co, 
legal department. 

“ABC welcomes this opportunity to express its views on the per- 
plexing problems presented by section 315 of the Communications 
Act as it is now written. 

I have a prepared statement of Mr. John C. Daly, vice president in 
charge of news, special events, and public affairs department, on this 
subject. Mr. Daly requests me to convey to this committee his regrets 
for being unable to present this statement to you in person. 

U nfortunately, prior to the time the committee had scheduled this 
hearing, Mr. Daly had made unalterable commitments which required 
him to leave for Japan last Sunday. 

Mr. Chairman, I am prepared to read Mr. Daly’s statement, or to 
submit it for inclusion in the record, as you direct. 

The CHatrMan. You may submit Mr. Daly’s statement for the 
record. It will be included in full.and you may summarize it as you 
desire, Mr. Littlejohn. 

Mr. Pan cee Thank you, sir. 

(The statement referred to follows :) 





STATEMENT OF JOHN C. Daty, VicE PRESIDENT, AMERICAN BROADCASTING Co. 


My name is John ©. Daly. I am vice president in charge of the news, special 
events and public affairs department of American Broadcasting Co. My de 
partment is charged with the supervision and production of the public service 
programing for the ABC radio and television networks. 

At the outset I would like to state that we are thoroughly in aecord with 
the view that section 315 of the Communications Act should be the subject of a 
thorough review from the standpoint of fundamental public policy. 

Such a review must involve extensive study and debate in order to assure 
that modification will accomplish the desired objectives and still accommodate 
the many, and of necessity divergent, social equities involved. 

However, the ultimate goal of a completely revised section 315 should not 
be allowed to divert this committee from the immediate resolution of the one 
urgent problem arising out of this section. Legislative action is critically 
necessary in view of the Federal Communications Commission’s recent decision 
to apply this section to news broadcasts. It is with this thought in mind that 
I would like to address myself to the several bills pending before this committee 
dealing with section 315. 

These bills fall into three general categories. The first category includes 
those bills which simply provide that the “appearance” of a candidate on a 
program of news or news commentary shall not be deemed a use of the facil- 
ities of a broadcast station within the meaning of section 315 where the ap 
pearance is not “initiated” by the candidate. 

The second group of bills excludes from the coverage of section 315 the 
appearance by a candidate on newscasts, news commentaries, panel discussions, 
debates or similar type programs and exempts broadcasters from criminal or 
civil liabilities as the result of any defamatory or libelous statements made by 
any candidate for public office unless the broadcaster participated in the broad- 
cast with intent to defame. This latter group of bills also seeks to limit the 


so Ret 


=a = es © 


_ 


a wet eee et OO OS Ot 


2 i i a i. 


Pea ee 





ad- 
tly 
ion 


he 


10n 
‘Olt, 


Co. 


deT- 
Ons 


t in 
this 
rets 


thrs 
ired 


r to 


the 
you 


ecial 
mit 
vice 


with 
of a 


sure 
date 


not 
- one 
cally 
ision 
that 
ittee 


udes 
on a 
‘acil- 
> ap 


| the 
ions, 
ul or 
le by 
road- 
t the 


2 ON 8 


POLITICAL BROADCASTS—EQUAL TIME 165 


protection of section 315 to legally qualified candidates for the office of Presi- 
dent or Vice President representing political parties of substance, and to legally 
yalified or substantial candidates for nomination to these offices. 

E.R. 7985 introduced last week by Congressman Harris represents the third 
category. This bill is broader than the various bills dealing solely with the 
exclusion of appearances on programs of news and news commentary from the 
coverage of section 315 since it extends this exemption to panel discussion 
and similar type programs. It does not, however, extend this exemption to 
debates as do H.R. 7122, H.R. 7180, H.R. 7206, and H.R. 7602. H.R. 7985 is the 
only bill introduced which specifically excludes on-the-spot coverage of news- 
worthy events. 

Since all of the bills before this committee contain provisions for the exemp- 
tion from coverage by section 315 of the appearance of candidates on news and 
news commentary programs, and this is the area which most urgently needs 
remedial legislation, I would first like to discuss this problem. The difficulties 
inherent in applying section 315 to news broadcasts were brought into sharp 
focus recently by the decision of the Federal Communications Commission in the 
so-called Lar Daly case. The details of this case are well known to this 
committee. 

You are also aware that this ruling has been criticized by many Members of 
Congress, Virtually all broadcasters, as well as the Attorney General of the 
United States. President Eisenhower, in a news conference, said the situation 
created by the ruling was ridiculous. It is ABC’s position that this ruling 
should be nullified by specific statutory language. 

The Lar Daly ruling, if sustained, would, for example, require the grant of 
equal opportunity, when requested, each time a station reported a news con- 
ference held by a President of the United States who was a candidate for nomi- 
nation or was nominated to succeed himself by primary or party convention in 
an election year, if in such report the President was televised or his voice was 
heard. Our objection is a very practical one. The Lar Daly ruling would 
inhibit stations in the full performance of their public duty to inform. It 
would prohibit news coverage of events which might otherwise be broadcast 
because a participant, or participants, in the event stood as candidates for 
National, State, or local public office. For example, we recently telecast live, 
and subsequently by news film, the groundbreaking ceremony for the Lincoln 
Center of Performing Arts in New York City, at which the President of the 
United States, State officers, and other dignitaries appeared. Let us assume 
this event had occurred during the campaign period. The film would then have 
had to be carefully scrutinized to determine whether any of the dignitaries 
present were candidates for Federal, State, or local office. Live transmission 
would have been virtually impossible. More, uncertainty as to who was or was 
not a candidate might well result in news films of the event not being shown at 
all or, at the very best, substantial delays would have been necessary. 

The Lar Daly decision squarely places before this committee the issue of 
whether viewers and listeners shall receive as complete and factual news cover- 
age as is possible. Only by legislative correction can you assure that broadcast 
stations, in keeping with their duties as licensees, shall have the maximum 
degree of freedom in bringing such newscasts to the people. Action is impera- 
tive on this problem. For the reasons which I have stated, ABC wholeheartedly 
supports legislation leading to its resolution. 

Four bills pending before this committee—H.R. 7122, H.R. 7180, H.R. 7206, 
and H.R. 7602—would also extend the proposed exemption from section 315 to 
debate, panel discussions, and similar type programs, as well as programs of 
news and news commentary. H.R. 7985 would exempt panel discussion and 
Similar type programs but not debate. It cannot be denied that the possibility 
of favoritism exists if this further exemption is made, particularly since there 
is a natural tendency in producers of discussion and panel-type programs to 
select guests from those nominees or candidates who will attract larger audi- 
ences because of their greater public identification. 

Recognizing these problems, ABC would, however, favor the adoption of legis- 
lation extending the exemption from section 315 to this class of programs, if it is 
not a hazard to prompt action, and the rights of all candidates, including those 
representing minority parties, are fully protected. This proposal, because of its 
potentially controversial nature, must be carefully and thoroughly explored, and 
again we are concerned lest such additional modification of section 315 delay 


ry on the urgently needed legislation proposed in H.R. 5389, H.R. 5675, and 
-R. 6326. 
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Turning to another topic, H.R. 7122, H.R. 7180, H.R. 7206, and H.R. 7¢@92 
each contain two other sections on which I would like to offer testimony. Thege 
deal with the circumstances under which a licensee would be required to giye 
time to a candidate for the office of President or Vice President or to a candidate 
desiring nomination to these offices. Today the tremendous impact which radio 
and television have on our electoral process is a recognized fact. This is par. 
ticularly true in national political campaigns. In view of this, it is our feeling 
that great care must be used in modifying the guidelines which have developed 
over the years under the present law. In 1956 we stated with respect to HR. 
6810, a bill to amend section 315: 

“Under section 315 as presetly construed, each candidate for office knows that 
with respect to use of broadcasting facilities he will be accorded similar treat. 
ment as his opponent. While the political scene is as presently constituted with 
two major parties, it may seem of less importance that candidates of parties who 
represent fractional interests in our country be accorded the same opportunity 
as those representatives of the major parties. It is, however, impossible to 
foresee that this situation will always remain and the possibility of a third party 
is ever present. The broadcaster should not be put in a position where he makes 
the decision that the third party candidate is of less importance than the ean. 
didates of the two other parties and therefore need not be given equal treatment.” 

This quotation expresses our present attitude toward legislation making fundg- 
mental changes in this section. While section 315 may need review, any basic 
modification of this section must protect the rights of all present and possible 
future political parties and, most important, be practical in its operation. 

In this context we have doubts concerning H.R. 7122, H.R. 7180, H.R. 7206, and 
H.R. 7602 in their present form. Under section 315(a), as proposed in these 
bills, a licensee who gives time to one nominee for the office of President or Vice 
President must give fair and equal opportunity to the candidates for these offices 
of a political party that polled 4 percent or more of the popular vote in the last 
presidential election, or whose candidacy is supported by petition filed under 
the laws of the several States, containing a number of valid signatures equal to 
1 percent of such popular vote. 

If, at some future time, a new third party were to be formed, it would not, by 
definition, meet the first test. In the last presidential election there were 
61,651,385 votes cast. This would mean to meet the alternate test the nrarty 
would have to file petitions containing more than 600,000 valid signatures. While 
the collection of the required signatures may not prove to be an insuperable 
problem, we have concern over the complexity and availability of the machinery 
to substantiate the validity of the signatures if challenged. 

The same problem might, of course, be presented by the portion of 315(b) as 
proposed in these bills under which the filing of petitions containing 200,000 valid 
signatures constitutes one test for determining whether a candidate for nomina- 
tion to the office of President or Vice President is “substantial.” 

Therefore, with an election year approaching, we have serious reservations 
regarding those sections of H.R. 7122, H R. 7180, H.R. 7206, and H.R. 7602 which 
establish restrictive criteria to determine who are to be considered candidates 
or candidates for nomination under section 315. The importance of the policy 
considerations underlying these sections and their complexity indicate that con- 
siderable time will be necessary to achieve a fair adjustment of the rights of all 
involved. We believe that the controversy which would arise concerning these 
sections would have the practical effect of preventing effective action on the im- 
mediate problem created by the Lar Daly decision. 

H.R. 7122, H.R. 7180, H.R. 7206, and H.R. 7602 also employ a new standard 
regarding the use which must be afforded under section 315. The present 
act requires that equal “opportunities” be given. Each of these bills uses the 
language fair and equal opportunity. Is this phrasing meant to differentiate 
between fair and equal opportunity and the present equal opportunity? It 
would appear they are one and the same. However, if this committee elects 
to report favorably on these bills, there should be a clear expression of what 
was intended on this point. 

In summary and conclusion, ABC has reservations regarding legislation to 
establish new criteria for nominees and candidates for the offices of President 
and Vice President under section 315. We also have reservations concerning 
legislation which would exempt debates, panel discussions, and similar type 
programs from the purview of section 315. We feel that the proposals advanced 
on both these points must have a great deal of further discussion and study. 
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We strongly urge that this committee report favorably on H.R. 5889, H.R. 
5675, and H.R. 6326. If legislation of the type proposed in these bills is 
enacted, it will restore to the vital electronic media the ability to inform the 
public, which is their duty, responsibility and obligation. We cannot fulfill 
this duty without your assistance. 


Mr. Lirriesoun. In brief, Mr. Daly’s statement supports H.R. 
5389, H.R. 5675, H.R. 6326, which in essence would restore the status 


quo ante with regard to the Lar Daly decision. 


There is no position taken in opposition to the other bills before 
this committee, but my company has grave reservations about the 

racticability of arriving at a just solution to the problem that would 
fs entailed in passage or adoption of these bills in the limited time. 

Mr. Avery. Will you restate that? I cannot quite get that. 

Mr. Lirrtesoun. With regard to the bills which we support, 5389, 
5675, 6326, this is the exemption in summary, the exemption of the 
news programs, newscasts, the news reports, from the provisions of 
315, 

With regard to the other bills before the committee we do not feel 
there is time for proper consideration and phrasing to make it prac- 
tical to enact. these amendments before we are confronted with the 
very real problem of having to report next year’s elections. 

I think that is it, Mr. Chairman. 

Ishall be happy to attempt to answer any questions. 

The CuarrMan. Are there any questions ? 

Mr. Frynt. Mr. Littlejohn, will you repeat what you said in your 
opening remarks as to your position with the company? 

Mr. LirriesoHn. I am the director of news and public affairs of 
the American Broadcasting Co., a division of American Broadcasting- 
Paramount Theatres, Inc., which owns and operates directly or 
through subsidiaries of the American Broadcasting Co. television net- 
work individual radio and/or television stations in New York, Chi- 
cago, Los Angeles, San Francisco, Detroit, and Pittsburgh. 

I believe that should read American Broadcasting Co. television 
and radio network. 

Mr. Fiynr. Are you an officer of ABC? 

Mr. Litriesoun. I am not an officer. 

Mr. Fiynt. How many newscasts per day does ABC customarily 
present ? 

Mr. Lirriesonn. On the order of 20 newscasts a day. 

Mr. Fiynv. Is that radio and television ? 

Mr. Litriesonn. Radio and television. 

Mr. Fiynv. Let me break it down into television newscasts per day. 
How many of those? 

Mr. LitTLesoun. One television news program at 6:45, and at 7:15 
p.m., depending on the time zone 

Mr. Fiynvr. Is that John C. Daly’s regular program ? 

Mr. Lirrtesonn. Mr. Daly is on that program normally. 

Sixteen radio broadcasts varying in length from 5 minutes to 15 
minutes each day. 

There is some variation on the weekend from this schedule. 

Mr. Fiynr. Thank you. 

The Cuarrman. Mr. Avery. 

Mr. Avery. I have one more question. 
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On the number of bills you support, Mr. Littlejohn, I do not believe 
you included the bill introduced by our chairman, H.R. 7985. Did 
you include that in the list of bills you supported ? 

Mr. Litriesoun. No, sir; for the same reason that applies to the 
other bills. 

The CuatrmMan. Will the gentleman yield? 

Mr. Avery. Yes. 


The Cuarrman. On page 5 of Mr. Daly’s statement, he states that: 


H.R. 7985 would exempt panel discussion and similar type programs, but not 
debate. It cannot be denied that the possibility of favoritism exists if this fur- 
ther exemption is made, particularly since there is a natural tendency in pro- 
ducers of discussion and panel type programs to select guests from those nominees 
or candidates who will attract larger audiences because of their greater public 


identification. 

Mr. Lirriesoun. I do not get the purport of the question, Mr, 
Chairman. 

The Cuatrman. Mr. Avery asked you if you included discussion of 
H.R. 7985 and you said “No.’ 

Mr. Lirrirsoun. I am sorry; I thought he said support. 

Mr. Avery. I did say support. Did you list that among the bills 
which you supported ? 

Mr. Lirriesonn. I did not. 

The Cuarrman. Thank you very much. 

Mr. Moss. As I understand it, the statement we have is the presenta- 
tion of the views of Mr. Daly; for that reason I withhold any ques- 
tions. 

Mr. Lirriesoun. May I make one amendment. I believe in Dr. 
Stanton’s testimony there is a question of ABC’s participation in the 
Lar Daly case specifically. The ABC stations in Chicago were not 
a party to this suit, were not involved in it directly, and it is my 
understanding that I am here at the request of ABC. 

In just what capacity particularly I am not sure, but it is to make 
our wishes known in the matter arising from this case, but not as 
a party to the specific case in Chicago. 

Mr. Jacobs will know the technical language for this situation. 

The Cuarrman. Now, what is your full name, sir? 

Mr. Jacons. Joseph J. Jacobs. 

The Cuarrman. What is your position ? 

Mr. Jacozs. Attorney. 

The CHatrmMan. What is your association with the American 
Broadcasting Co. ? 

Mr. Jacozs. Attorney. 

The Cuatrman. Are you the general counsel for the company ? 

Mr. Jacozs. No, I am a staff attorney for American Broadcastin 
Co. which handles specifically matters such as 315 problems a, 
legislative type problems. 

The Cuarrman. All right. | 

Mr. Jacoss. The American Broadcasting Co., when the Commis- 
sion’s decision came down, filed a letter with the Commission in which 
we expressed our feelings to the Commission regarding the problem 
which would be created by the Lar Daly decision. 

We did not intervene in the case as a party. 

If the chairman will look at the footnote on page 2 of the Com- 
mission’s lengthy decision in which they denied reconsideration, that 
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footnote lists a number of persons who expressed views on this sub- 
ject, including NAB, ourselves, WGN in Chicago. We felt that 
the Commission’s decision was a wrong one. We felt that it created 
severe practical problems for us as broadcasters, but we did not be- 
come a party to the proceeding. 

The CuarrmMan. Thank you very much, Mr. Littlejohn, and Mr. 
Jacobs, for your appearance here in behalf of Mr. Daly and the 
American Broadcasting Co. 

Mr. Lirrtesonn. Thank you, sir. 

The CuHairMAn. When the committee returns at 2 o’clock we will 
have as the first witness Mr. Harold Fellows, president and chair- 
man of the board of the National Association of Broadcasters and 
then Mr. Paul Butler, chairman of the Democratic National Com- 
mittee, and then following him, Mr. Lar Daly. 

The committee will adjourn until 2 o’clock. 

(Thereupon, at 12:30 p.m., the subcommittee was recessed, to 
reconvene at 2 p.m., same day.) 


AFTERNOON SESSION 


The Cuarrman. The committee will come to order. As was an- 
nounced this morning, the first witness this afternoon will be Mr. 
Harold E. Fellows, president and chairman of the board of directors 
of the National Association of Broadcasters. 


STATEMENT OF HAROLD E. FELLOWS, PRESIDENT AND CHAIRMAN, 
BOARD OF DIRECTORS, NATIONAL ASSOCIATION OF BROAD- 
CASTERS 


Mr. Fettows. Mr. Chairman, I have a prepared statement here 
which I would like to file with the committee if I may. 

The CuairmMan. Very well. That will be filed and included in the 
record, 

(The statement referred to follows:) 


STATEMENT OF HAROLD E. FELLOWS, PRESIDENT AND CHAIRMAN OF THE BOARD 
oF DIRECTORS OF THE NATIONAL ASSOCIATION OF BROADCASTERS 


Mr. Chairman, my name is Harold E. Fellows. I am president and chairman 
of the board of the National Association of Broadcasters, a business association 
whose membership is composed of all radio and television networks, 1506 AM, 
425 FM, and 330 TV stations. 

The essence of section 315 of the Communications Act is that once a broad- 
caster has made time available to one candidate, he must make equal opportunity 
available to all opponents of that candidate. 

This particular section of the Communications Act has probably been the 
subject of more individual rulings by the Commission than any other law affect- 
ing our business. We have found it necessary to publish for our membership 
a question-and-answer booklet entitled “A Political Broadcast Catechism” in 
order to assist stations in analyzing the thorny problems presented by section 
315. We find it necessary to republish this booklet at approximately 2-year 
intervals, because there is always a new problem which has not been previously 
passed upon by the Commission, or one causing confusion within political and 
broadcasting circles. When first enacted, this section appeared to be a relatively 
simple provision of law, but there now has developed a highly complex set of 
rules, regulations, interpretations, and policy statements which bind the broad- 


casters in a legal straitjacket and deprive the public of programing which it 
might otherwise receive. 
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There are, in effect, three key words or phrases contained in section 315: 
The first is “legally qualified candidate”; the second is “use”; and the third is 
“equal opportunity.” 

LEGALLY QUALIFIED CANDIDATE 


The question as to who is and who is not a legally qualified candidate ig 
determined entirely by State law. If the candidate cannot be voted for in g 
given State or district, then, for the purposes of section 315, he is not a legally 
qualified candidate. This term, however, is not restricted to persons whose 
names appear on the printed ballot. It would include persons not on the ballot 
if they make a bona fide race for the office, and if their names can be written 
in by voters under local law. The term “legally qualified candidate” includes 
candidates for nomination as well as for election. Section 315 has been in- 
terpreted thus to cover primaries as well as elections. 


USE OF A BROADCASTING STATION 


The word “use’” has been interpreted by the Commission, for all practical 
purposes, as being synonymous with the word “appear.” For example, if a 
local candidate for mayor happened to be in New York City and appeared on 
either a radio or television network variety show, and that program was carried 
locally, the opponent of that particular candidate would have a right to demand 
comparable air time on the local station which carried the show. 

Similarly, if a candidate happens to be a current officeholder, wherein he 
would be in a position of making news in the discharge of his normal duties, 
section 315 gives to the incumbent’s opponent or opponents the right to demand 
equal air time for all of the appearances of the incumbent on the air. 

We have the situation, then, where the Commission regards all appearances of 
a candidate, no matter how brief or perfunctory, as uses of a station’s facilities 
within section 315. Specifically, the Commission has ruled fn the Lar Daly 
case that even an appearance by a candidate on a film clip in a station’s normal 
and regular news program made section 315 applicable, giving to that candidate’s 
opponents the right to demand equal opportunity. 


EQUAL OPPORTUNITY 


In such a situation, equal opportunity would seem to mean that the opponent 
would have the right only to be similarly a subject of news coverage, but, of 
course, one then runs into the restriction that a station has no right to censor 
broadcasting material utilized by a candidate. In effect, this means that the 
Commission has given to the second candidate a greater opportunity for use of 
a station’s facilities than was afforded to the former. The first candidate who 
appeared in a newscast actually had no control over his appearance. This means 
that he is discriminated against by the operation of section 315. Presumably, he 
would never have any control over whether or not a station would choose to 
put him on the air in its normal news coverage. However, should a station, 
under the Commission’s ruling, carry the candidate (and, of course, it is pos- 
sible that a candidate could do something newsworthy which would not neces- 
sarily be flattering), that candidate’s opponent would have the right to utilize 
the station’s facilities.in any manner he saw fit. 

Consequently, equal opportunity is not at all guaranteed by the present Com- 
mission interpretation of section 315, because the first candidate who appears 
has no choice in the means and methods whereby the station carries his utter- 
ances, and his opponents have a complete choice and the control over their 
means and methods of appearance. 

The obvious conclusion, when a station carries a political candidate in a news 
program, is that this should not be regarded as use under section 315. In fact, 
it is not use in the generally accepted understanding of this word. 

It has been our position in previous appearances before committees of Con- 
gress that section 315 should be repealed in its entirety. I would like to reiterate 
this position, because I still believe it to be the only way to completely remedy 
the unrealistic situation in which we find ourselves. 

Section 315, even before the recent ruling by the FCC, operated to the detri- 
ment of the listening and voting public. It especially denies to broadcasting the 
responsibility which should be accorded to all free media of communications. 
Section 315 prevents the public from receiving full coverage of election eam- 
paigns. It shackles stations and networks in their forum and panel shows, in 
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scheduling debates between leading candidates, and in the reporting of cam- 
paign messages. The broadcaster knows that once a candidate appears on his 
facilities in any capacity whatsoever, there is opened up a Pandora’s box of 
legal and technical difficulties caused by the requirement that all bona fide can- 
didates for a particular public office must be granted equal time to the use of a 
station’s facilities. This means that if there are only two leading candidates 
for a particular office, a broadcaster cannot limit the time he makes available 
in that particular campaign to these candidates alone, even though the additional 
candidates represent splinter parties and have no real following. Under the pro- 
visions of section 315, he is under an obligation to make an equal amount of 
time available to each of these candidates. Unfortunately, however, the ap- 
pearance of candidates in whom the public has little interest sharply diminishes 
the audience of the station not only for the particular programs in which they 
appear but also for many of the programs which follow. The result is that, 
under section 315, the broadcaster must carefully evaluate the time made avail- 
able even to leading candidates in whom the public has a real and sincere 
ST aaioee this unfortunate situation could be most fairly and equitably solved 
by a complete repeal of section 315. This, in my opinion, would better serve the 
public interest. It will do so because it will give to the broadcasting industry 
the freedom so essential to its obligation to fully inform the public. 

Section 315 applies only to the personal appearance by a bona fide candidate 
on a broadcasting station. There are many other areas of political programing 
to which it does not apply. Thus, for example, none of the following are 
included within its terms: 

Appearances by spokesmen on behalf of a candidate. ; 
Appearances by an opposition spokesman (provided he is not a candidate). 
Political advertisements. 

In short, if a candidate never makes a personal appearance, section 315 never 
applies—even though innumerable speeches by articulate spokesmen may have 
been made on his behalf. 

Congress has been content to allow broadcasters to determine how these phases 
of political campaigning can be treated fairly. The record clearly demonstrates 
that broadcasters have not abused this trust. I submit this same record fully 
justifies Congress in giving the same discretion to broadcasters insofar as candi- 
dates, themselves, are concerned. 

We have been endeavoring for years to secure for broadcasters relief from the 
onerous and untenable provisions of section 315. We continue to hope that this 
86th Congress will see fit to provide that relief. However, if for any reason 
section 315 cannot be repealed at this time, then we will welcome such immediate 
relief as is promised by the several bills presently before you—each of which 
seeks to remove some of the inequities and injustices contained in that section. 

The chairman’s proposal, H.R. 7985, would exempt from section 315 those 
appearances of a candidate on any news, news interview, news documentary, 
on-the-spot coverage of newsworthy events, panel discussion, or similar type 
program where the format and production of the program and the participants 
therein are determined by the broadcasting station, or by the network in the 
case of a network program. We believe that debates should also be excepted, 
and the adoption of such a bill would give to the broadcasters considerably more 
freedom in determining suitable program material than they now enjoy. I 
believe that it would help considerably in assuring that the public gets more 
complete information regarding election campaigns than is now possible, and 
we would support it. 

As for the other bills, the relief contained in them is of a desirable natura 
Regardless of what course the committee chooses to pursue, because of the 
critical situation confronting the broadcasters, candidates, and the American 
public, it is essential, we believe, that section 315 be amended this year. 

Thank you very much for the opportunity to present our viewpoint. 


Mr. Fetiows. If it be your desire, I could summarize it in a very few 
moments for you. 
The Cuarrman. You may proceed just as you wish, Mr. Fellows. 


Mr. Fetxiows. I will summarize rather than read the entire state- 
ment. 
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The essence of section 315 of the Communications Act is that once 
broadcaster has made time available to one candidate, he must make 
equal opportunity available to all opponents of that candidate. 

We have the situation today where the Commission regards all ap. 
pearances of a candidate, no matter how brief or perfunctory, as uses 
of a station’s facilities within section 315. Specifically, the Commis. 
sion has ruled in the Zar Daly case that even an appearance by 4 
candidate on a film clip in a station’s normal and regular news pro- 
gram made section 315 applicable, giving to that candidate’s oppo- 
nents the right to demand “equal opportunity.” 


EQUAL OPPORTUNITY 


In such a situation, equal opportunity would seem to mean that the 
opponent would have the right only to be similarly a subject of news 
coverage, but, of course, one then runs into the restriction that a sta- 
tion has no right to censor broadcasting material utilized by a candi- 
date. In effect, this means that the Commission has given to the sec- 
ond candidate a greater opportunity for use of a station’s facilities 
than was afforded to the former. The first candidate who appeared in 
a newscast actually had no control over his appearance. This means 
that he is discriminated against by the operation of section 315. Pre- 
sumably, he would never have any control over whether or not a sta- 
tion would choose to put him on the air in its normal news coverage. 
However, should a station, under the Commission’s ruling, carry the 
candidate (and of course it is possible that a candidate could do 
something newsworthy which would not necessarily be flattering), 
that candidate’s opponent would have the right to utilize the station’s 
facilities in any manner he saw fit. 

Consequently, equal opportunity is not at all guaranteed by the 
present Commission interpretation of section 315, because the first 
candidate who appears has no choice in the means and methods where- 
by the station carries his utterances, and his opponents have a com- 
plete choice and the control over their means and methods of appear- 
ance. 

The obvious conclusion, when a station carries a political candidate 
in a news program, is that this should not be regarded as “use” under 
section 315. In fact, it is not “use” in the generally accepted under- 
standing of this word. 

It has been our position in previous appearances before commit- 
tees of Congress that section 315 should be repealed in its entirety. I 
would like to reiterate this position, because I still believe it to be the 
only way to completely remedy the unrealistic situation in which we 
find ourselves. 

Section 315 applies only to the personal appearance by a bona fide 
candidate on a Sanioated station. There are many other areas of 
political programing to which it does not apply. Thus, for example, 
none of the following are included within its terms: 

Appearance by spokesmen on behalf of a candidate. 

Appearances by an opposition spokesman (provided he is nota 
candidate). 

Political advertisements. 





Ice a 
1ake 


ap- 
uses 
mis- 
oy a 
pro- 
ppo- 


; the 
ews 
sta- 
ndi- 
ities 
d in 
ans 
Pre- 
sta- 
age, 
the 
| do 
ng), 
on’s 


the 
first 


om- 
ear- 


late 
\der 
der- 
nit- 
‘the 


| we 


fide 
s of 
ple, 


ota 


POLITICAL BROADCASTS—EQUAL TIME 173 


In short, if a candidate never makes a personal appearance, section 
815 never applies—even though innumerable speeches by articulate 
spokesmen may have been made on his behalf. ' 

Congress has been content to allow broadcasters to determine how 
these phases of political campaigning can be treated fairly. The rec- 
ord clearly demonstrates that broadcasters have not abused this trust. 
I submit this same record fully justifies Congress in giving the same 
discretion to broadcasters insofar as candidates, themselves, are con- 
cerned. 

The chairman’s proposal, H.R. 7985, would exempt from section 315 
those appearances of a candidate on any “news, news interview, news 
documentary, on-the-spot coverage of newsworthy events, panel dis- 
cussion, or similar type program where the format and production of 
the program and the participants therein are determined by the broad- 
casting station, or by the network in the case of a network program.” 
We believe that debates should also be excepted, and the adoption of 
such a bill would give to the broadcasters considerably more freedom 
in determining suitable program material than they now enjoy. I 
believe that it would help considerably in assuring that the public 
gets more complete information regarding election campaigns than is 
now possible, and we would support it. 

As for the other bills, the relief contained in them is of a desirable 
nature. Regardless of what course the committee chooses to pursue, 
because of the critical situation confronting the broadcasters, candi- 
dates, and the American public, it is essential, we believe, that section 
315 be amended this year. 

Monday, we were fortunate in obtaining a favorable decision from 
the Supreme Court, which exempts broadcasters from liability for 
defamatory utterances made by a political candidate. We have al- 
ways felt that as a matter of common justice one should not be liable 
for that over which he has no control. The Supreme Court has 
agreed. This principle is one which we have backed in State legisla- 
tures, before committees of Congress, and, now, in the courts. It isa 
most important one, but I believe the problem facing the committee 
today transcends even this matter. 

The Cuarrman. Thank you very much, Mr. Fellows. 

Does the organization which you represent here today, the National 
Association of Broadcasters, take in both television and radio ? 

Mr. Feitows. It does indeed, sir. 

The Cuarrman. How many members have you? 

Mr. Fetiows. Better than 1,500 AM radio stations, some 500 FM 
stations, 335 television stations, all 4 coast-to-coast radio networks, and 
all 3 coast-to-coast television networks. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. Mr. Fellows, I was very glad to see you deal specifically 
with three definitions in regard to which, since you have been here 
during most of these hearings, you have heard some questions. 

Mr. Fetiows. I have indeed, sir. 

_ Mr. Fiynr. I want to refer to section II of the FCC pamphlet giv- 
ing its interpretation of section 315. This pamphlet goes on to say, 
“deleting the qualified candidate who has publicly announced that he 
is a candidate for nomination by convention of a political party or 
for nomination or election in a primary or special electon,” et cetera, 
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and says, “and who makes a substantal showing that he is a bona fide 
candidate for nomination or office as the case may be.” 

Do you think that there should be a provision to spell this out defi- 
nitely so that you could draw a line and say that a ao becomes a 
legally qualified candidate when he has done everything necessary to 
insure him a place on a ticket ? 

Mr. Fetiows. I do quite agree with that, Congressman. This draws 
a distinction between the man who has made that effort and arrived at 
that point rather than the fellow who just says he is going to be a can- 
didate and is a part of a very small minority party, who has not made 
the effort. 

Mr. Fiynt. That is right. 

Mr. Fettows. That is right. 

Mr. Fiynt. This morning I asked a question. The person of whom 
I asked it said he did not have the answer but would supply it. You 
may have it at your fingertips. 

Do you know how many complaints have actually been filed with the 
FCC involving alleged violations of section 315 ? 

Mr. Fetiows. I do not believe that there have been too many, Mr, 
Congressman, for the reason that was given you this morning. By the 
time the complaint has been filed, if there is any substance on the part 
of the complainant, he is usually answered affirmatively and is given 
time. 

Mr. Fiynt. That is almost universal ? 

Mr. Fetitows. Yes; and I refer to the statements that were made 
here and that I have made here today that morally the broadcasting 
industry as an entity has a responsibility and that it lives up to it and 
that it meets some of these things. 

If people catch up with the fact that they are entitled to something 
that they have not had, the first person to go into the thing is, of 
course, the station which is being requested and they quite frequently 
do something about it if they find they have erred, and there is not 
time enough to file a complaint. 

Mr. Fiyntr. Am I correct in assuming that you do realize the great 
danger which would be clear in the absence of such a provision as sec- 
tion 315 among broadcasters who might fall into an irresponsible 
category ? 

Mr. Fetxows. I do realize that. 

Mr. Fiynvr. Let me say at this point, on behalf of the associations, 
that most of them do realize fully and recognize their responsibilities 
to the public interest but, as in any group, you find occasionally those 
who do not measure up to the standards and criteria of good practice. 

Mr. Fetxows. If I may add, Mr. Chairman, a little at this point, it 
becomes evident to us that by these discussions that are going on 
here it is quite evident that it is not possible to get repeal of 315 for 
some time to come. 

I do not know how long a time but it is absolutely necessary, I be- 
lieve, that we get relief from the so-called Zar Daly decisions or 
things of that nature. 

I do not believe that we are going to have in the future the type of 
broadcasting that we have had in the past with regard to news com- 
mentators and discussions and forums and debates by virtue of the 
fear that has come into the minds of the broadcasters, and this is par- 
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ticularly true at the crossroads. The network is quite capable of 
reasoning these things out with their legal staff and all the things 
that go with it, but we have a great many people, the crossroads of 
America is the base where real broadcasting is as it affects the com- 
munities and a great many of these stations do not have legal per- 
sonnel, are not equipped to cope with a situation like that and, rather 
than get into trouble, they just do not do it and that is where I think 
a great amount of the difficulties with this so-called Lar Daly decision 
exists. 

Mr. Fiynvt. I have one more question, the answer to which I am 
confident that I already know, but I think that it should be incorpo- 
rated into the record. 

This morning you heard certain commitments and assurances made 

-the witness who appeared before us. 

You are familiar with those? 

Mr. Fetiows. That is right. 

Mr. Frynr. Would you be willing personally to make a similar 
commitment that as long as you hold the position which you hold 
with the National Association of Broadcasters that you would do 
everything within your power to achieve compliance with the spirit 
of that which we are seeking? 

Mr. Fetxows. I will immediately make that commitment; yes, sir. 

Mr. Fiynt. And, of course, it would naturally follow that if there 
should be abuses because of any possible modification of 315 that 
Congress might make at this or any subsequent session, it is, of course, 
readily apparent that the same authority which writes in those 
changes could write them out again. 

Mr: Fettows. That is right. 

Mr. Fiynr. But you say you are glad to make that comment as far 
as you are personally concerned ? 

Mr. Freitows. I am indeed, because I think that all broadcasters 
who belong to our association would stand behind it. 

Mr. Fiynr. I was certain that that would be your answer but 1 
wanted that for the record. Thank you. 

The Cuamrman. Mr. Avery. 

Mr. Avery. I have just one short question, Mr. Chairman. 

Mr. Fellows, there has been quite a bit of interest in the hearing 
yesterday and today about the feeling of public responsibility on 
the part of the licensees or owners of the various radio or television 
stations. Is it not also true that they have a very substantial invest- 
ment at stake in complying with their public responsibility? For 
instance, when their license comes up for renewal or review, if that 
license were not extended or renewed, just what would be the situation 
of the local station ? 

Mr. Fet.ows. Well, they have themselves a property that is not 
even salable if they do not get renewal. Their investment is all gone 
down the drain, so to speak. 

Mr. Avery. Is that not in itself one of the most effective policing 
weapons that is applicable in this whole situation ? 

r. Fettows. I believe so, the fact of a 3-year renewal, and their 
having to live up to what they said they would do in the first place, 
operate in the public interest, convenience, and necessity, and I think 
the majority of broadcasters in this country are tremendously moral 
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in that responsibility in that direction, and nearly all of the others 
are very well aware of it. 

Mr. Avery. So it goes even beyond the responsibility. That is the 
point that I am trying to bring out. 

Mr. Fetiows. ‘That is right. 

Mr. Avery. And the necessity to fulfill their responsibility ag g 
matter of convenience and necessity would still appear in the act in 
numerous sections. It is in section 316, I know, following 315. 

Mr. Fetxows. That is right, Mr. Avery, if you will pardon me, 
I will add a little bit to that trend that you are taking there now. 

There is a material responsibility in that the better sation serves 
its community the more business it gets and the more prosperous it is 
and, while it serves the public convenience and necessity, it elevates 
itself to a position of respect and acceptance and is that much more 
successful, so that that is tied up. 

Mr. Avery. Separate and apart from their license? 

Mr. Fetxiows. That is right. 

Mr. Avery. That is a very interesting point, particularly on the 
local level. Thank you very much for your statement, Mr. Fellows, 
today, as well as your contribution to the panel we had the week 
before last. 

Mr. Fettows. Thank you, sir. 

The Cuarrman. Mr. Fellows, thank you very much. 

Of course, in response to Mr. Flynt’s question a moment ago, I do 
not suppose you are in position to commit the members of your assgo- 
ciation ? 

Mr. Fetxows. I think the Con man sensed that and sort of 
spoke it quite determinedly that I was not committing the broad- 
casters but was committing myself. 

Mr. Fiynt. You would make such recommendation if the occasion 
arose; would you not? 

Mr. Fetxows. I would indeed, sir. 

The Cuatrman. Thank you very much for your appearance and 
your statement here. 

Mr. Fetxows. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Donald H. McGannon. 


STATEMENT OF DONALD H. McGANNON, PRESIDENT, WESTING- 
HOUSE BROADCASTING CO., INC., ACCOMPANIED BY CHARLES C. 
WOODARD, JR. 


The Cuarrman. Mr. McGannon, I believe you have a statement. 
You might identify yourself for the record. 

Mr. McGannon. I am Donald M. McGannon, president of the 
Westinghouse Broadcasting Co., accompanied by Mr. Charles Wood- 
ard, who is my assistant and who assisted me in the preparation of 
this statement. 

Mr. Chairman and members of the subcommittee, I welcome the 
opportunity to appear before your subcommittee today and to con- 
tribute perhaps to your deliberations on a subject that I think is most 
important to the future of broadcasting. I feel this because at this 
time the attendant problems surrounding section 315 of the Com- 
munications Act of 1934 can only be resolved in one of three ways: 
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(a) Ina continuation of the factors and conditions that surrounded 
its operation by the American broadcaster prior to the Lar Daly 
decision on February 19, 1959. As I will discuss below, it is my 
opinion that the American public has not received its fullest share 
of informational service concerning important political issues and 
candidates despite the best efforts on the part of the broadcasters 

ica; or 
mf) _ oe upon a new existence under which the restrictions 
of section 315 have been substantially expanded under the Lar Daly 
decision to make the equal time provisions of the section applicable 
to news broadcasts—a factor that will severely restrict this important 

lectronic news; or 
anes ot embarking upon a period in which the American broadcaster 
will be able to undertake the totality of his information responsibility 
to the public, to include those affecting political candidates, without 
the restrictive and, I believe, ineffective language of section 315. 
Under this new area of responsibility, the American broadcaster 
would for the first time be equipped to achieve the full potential of 
the media and render what in my opinion would be the ultimate 
service to the public. 


STATUS PRE-FEBRUARY 19, 1959, AND BEORE THE LAR DALY DECISION 


It is certainly well recognized that the statutory guide for the 
broadcaster is “public interest, convenience, and necessity,” and he 
endeavors to function under this general but nonetheless meaning- 
ful norm in all areas except one: this is the instance pertaining to 
the appearance of legally qualified candidates for public office on 
radio and television. In this instance the opportunity that he has 
in other areas to exercise his judgment has been reduced to a rigid 
formula. Section 315 purports to protect the public interest in this 
narrow area by assuring a fair exposure of the candidates for public 
office to the viewing and listening public by setting up a standard 
that requires equality of opportunity for all candidates, irrespective 
of their number or importance, or their interest and informational 
value to the public. This has been construed to mean that all stations 
must furnish to the candidate’s opponents comparable time in terms 
of audience, time of day, period of exposure, et cetera. 

The progressive implementation and interpretation of section 315 
was such that the broadcaster was put in the position that the more 
desirous he was to furnish a broad program of information through 
the mouths and images of political candidates, the more he would 
be penalized or likely to be penalized. 

In considering the effectiveness of section 315 in accomplishing its 
ooo however, it must be borne in mind that as interpreted prior 
to February 19, 1959, none of the following was included within the 
application of the act: 

i) The presentation of a spokesman on behalf of a candidate 
urging his election and proselytizing his political views, irrespective 
of how much time is afforded to such spokesman, who might well be 
po ere and articulate public official but fortuitously not a can- 
didate that particular year. 
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(7%) A similar spokesman is in (¢) above who would in fact read 
the words and statement of the political candidate himself and again 
could be done through the mouth of an articulate and notable ip. 
dividual. 

(iz) The total exclusion of an opposing political viewpoint to such 
spokesman’s speeches without any responsibility under section 815, 
although it might well be included in the “balance of programing” 
and “fairness” requirements of the act. 

(#v) Under the interpretation of section 315, minimal or, in a 
articular case, no presentation of political candidates need be made 
y the licensee, which fact would be considered only on the occasion of 

the next license renewal. 

(vw) Section 315 in nowise limits the rights of the broadcaster to 
comment upon the subsequent political activities of the candidate 
when elected, his performance in office, the evaluation of important 
political issues affecting the community, whether it be at the city, 
State, or national level, or in turn editorially reviewing the manner 
of performance of the incumbent candidate in the successive election. 

In other words, the foregoing represents a few of the instances that 
vitiate the spirit and intent behind the enactment of section 315 in the 
first instance. 

This has been changed since February 19, 1959, by the Zar Daly 
decision. : 

STATUS AFTER FEBRUARY 19, 1959 


The problems created by section 315 were increased substantially 
by the Lar Daly decision to the effect that the provisions of this sec- 
tion apply to the presentation of material by candidates for public 
office on radio and television news programs. The resulting situa- 
tion is difficult for me to describe in the seriousness of its ultimate 
effect upon the American broadcaster. Electronic news, which has 
come to be recognized and received by the American public for its 
immediacy, for its powerful and effective way of codifying and pre- 
senting the day’s news, is about to enter into a “limbo” when it comes 
to the opportunity or occasion of discussing political candidates, po- 
litical campaigns, or political issues through the mouth or image of 
the candidate himself. I believe this to be the case because radio and 
television must be utilized in a manner that best befits its potentiali- 
ties and characteristics. A newspaper operates through the printed 
word, radio must operate through the spoken word, and television 
through the spoken word and the image picture or activities of the 
subject matter. It is desirable to have an able, articulate and in- 
formed newscaster, but like the old saw—one picture is worth a 
thousand words. Perhaps it might also be said that one or more ut- 
terances from the individual himself might be far more meaningful 
in embodying and crystallizing a point of view or a demeanor, @ 
sincerity or purpose, a dedication or ability, than a thousand words 
through the mouth of an unrelated third party. 

It is manifest to the members of this subcommittee I am certain at 
this point, having heard the several witnesses that have appeared here- 
tofore, that there is currently no effective technique known to the 
American broadcaster that will permit him vo give equal and com- 
parable opportunity to all of the candidates for public office. This is 
due in the first instance, of course, to the numbers involved, which, in 
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the case of a presidential election, have run as high as approximately 
18; or, as we encountered through WBZ-TYV in Boston, 12 candidates 
for the office of council to the Governor; or through KYW and 
KYW-TYV in Cleveland, 38 candidates for the office of member, county 
charter commission. Beyond the pure unavailability of time to supply 
this inordinate number of people equal and comparable opportunity, 
the broadcaster is concerned with the problem of retaining the atten- 
tion of the public, who I verily believe will not endure the endless 
parade of candidates where a high percentage of these appeal to but 
the smallest segments of the public and have no basic appeal to the 
mass audience that it is the obligation of radio and television to reach 
as media. These are the moments when the complexity of life, both 
nationally and internationally, clearly dictates a facilitation and 
lubrication of the news gathering and news dissemination channels 
of the electronic media, rather than doing anything which might in- 
hibit or deter the free flow of information so vital to the understanding 
of the American public. 


RECOMMENDATION 


Appreciating the practical problems involved in this subcommittee 
being able to report out a bill repealing section 315 in its entirety, I 
still believe it is important for each of the members to have under- 
standing of one broadcaster’s conviction as to what represents the full- 
est opportunity and, in turn, responsibility of the broadcaster in the 
future. It is my opinion that the ability of American broadcasting to 
best serve the public in this area could only be achieved through the 
outright repeal of section 315. 

T assume it might well be raised by some as to whether the additional 
responsibilities inherent in the repeal of section 315 can be effectively 
borne by the broadcast industry. I do not have the slightest hesitancy 
in answering that the industry is not only able to do it, but is currently 
maintaining comparable or greater responsibility in many other areas. 
The Communications Act, coupled with the decisions of the Commis- 
sion, have given the licensee responsibility for first, the frequency itself. 
Beyond that, however, and through the provisions relating to contro- 
versial issues, the broadcaster is permitted to editorialize, to present 
opponents and proponents of a particular point of view in a con- 
troversial situation to include all forms of political activities except 
the presentation of candidates, to present religious programing, educa- 
tional programing, and any and all phases that directly and indirectly 
affect the informational, cultural, and social fiber of America, except 
against the presentation of political candidates. In this area, the con- 
tinuance of section 315 would suggest that the broadcaster cannot be 
trusted—a suggestion with which I cannot agree. 

I submit that there would be better handling of important public 
issues, more effective presentation of campaign platforms and dif- 
ferences in party approach if there were no section 315, and the broad- 
caster were required to handle this in the same manner he handles all 
other forms of controversial issues under the requirements of the 
Communications Act, the rules and regulations of the FCC, and the 
interpretations thereof. 

Appreciating, however, the need for immediate as well as long- 
range relief, I would like to briefly discuss the bills presently being 
considered by this subcommittee. 
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H.R. 7122, introduced by Mr. Barr, H.R. 7180, introduced by Mr, 
Aspinall, H.R. 7206, introduced by Mr. Rogers of Colorado, and 
H.R. 7602, introduced by Mr. Chenoweth, essentially speaking, are 
excellent solutions to end the anomalies and contradictions that exist 
under the law today by virtue of section 315. The only limitation 
I believe, these bills suffer, as you can glean from my presentation 
above, is that they do not go far enough. 

I wish to state, however, that in the absence of clearcut and present 
ability to repeal section 315 in its entirety and placing the entire polit- 
ical question under the controversial issue regulations and require- 
ments, I support most fully your favorable reporting of these bills 
out of committee. 

H.R. 5389, introduced by Mr. Cunningham, H.R. 5675, introduced 
a Mr. Younger, and H.R. 6326, introduced by Mr. Rogers of Florida, 
all have the merit of relieving news programs from the crippling 
effects of section 315 and the Zar Daly decision and thus partly restore 
to broadcasters the opportunity to serve the public in this vital area, 

Unfortunately, however, these bills leave untouched the practical 
inability of the broadcaster to assist in and contribute to the enlight- 
enment and education of the public in several major respects: 

1. One of the most serious effects of section 315 is in its application 
to panel discussion, debate, interview, and similar programs. The 
practical prohibition which section 315 places on the appearance of 
candidates for public office in such programs is, in my opinion, ex- 
tremely difficult to justify. Television in particular, but also radio 
to a lesser degree, has an uncanny ability to reveal the underlying 
nature of people. This type of programing presents the candidate 
in a format ideally designed for the projection of this sincerity, pur- 
posefulness, and comprehension of facts and issues to the viewer and 
listener. The demeanor and knowledge of an individual when con- 
fronted by an adversary with the power of refutation and contradiction 
could well be the basis on which the American public will get an in- 
sight into contending political candidates which has hitherto been 
unknown to them and unavailable. 

This opportunity for general and wholesale public enlightenment 
and understanding of political candidates and issues is unique amon 
all media of communication. Continuing to permit the dead hans 
of section 315 to lie on this type of programing is only to continue, 
in my opinion, to permit a disservice to the public. 

2. A second area of public service frustration relates to official 
pronouncements and talks concerning matters of vital public interest 
but unrelated to direct political issues. I refer, for example, to a 
Presidential talk on a national crisis, made during a campaign, by a 
President running for reelection, or some similar matter at the local 
or State level. No matter what the broadcast does, the public suffers. 
If he does not carry the talk, the public does not hear something which 

erhaps they should hear. If he carries the talk, he then becomes ob- 
igated to grant equal time to all of his opponents who are then al- 
lowed to talk to direct campaign political questions. If the talk is 
important, it is normally carried in the evening hours on all stations 
in each community. If it is a talk by the President, talks of a half 
hour occurred in 1956 when there were approximately 18 candidates 
for the office of President, each station in each community would have 
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been obligated to preempt 84 hours of evening programs in order to 
carry political speeches by the remaining 17, most of whom the great 
bulk of the audience have no desire or interest in seeing or hearing. 

3. A third area relates to coverage of significant nonpolitical pub- 
lic events. Aside from the question of straight news coverage in a 
news program, many significant public events should properly be 
covered on a much more comprehensive basis, for example live, or tape 
recorded and edited down to a program of one-half hour, an hour, 
or perhaps even 2 hours in length. I refer to events such as the open- 
ing of the St. Lawrence Seaway, the recent public administrative trial 
of a police commissioner in Baltimore, hearings on a matter of major 
public importance by some governmental body, or perhaps just a os 
rade down Fifth Avenue. All these are activities which the public, 
as a whole, should have the opportunity to observe or hear, and broad- 
casters can and do bring these important events to them—except dur- 
ing election time. , 

Unfortunately, these are the kinds of activities that bring out or 
involve important people—the kind of people who are in public office 
or campaigning for public office, and under section 315 1f a station 
covers an important public event in which such an individual partici- 
pates, all of his opponents are entitled to free and equal time during 
which they may campaign for their own election. This is unfair to 
the first candidate, he having no control over his appearance, and not 
having been prepared to speak to campaign issues; is unfair to the 
public, particularly if the first candidate happens to be one of 20 or 
30 candidates for the same office, and, finally, is unfair to the dedicated 
broadcasters who tries to fulfill or exceed his obligation to broadcast 
in the public interest. 

The recent proposal of the FCC for an amendment to section 315 
would solve the problem of special events, but would leave untouched 
the important area of panel discussion, debate, and similar programs. 
H.R. 7985, introduced by the chairman of this subcommittee, is a 
substantial step forward. However, for the reasons which I outlined 
above, I believe that it should be expanded to include debate pro- 
grams as well as panel discussion, interview, and similar programs. 

If the concern of Congress is about the partisan broadcaster who 
would like to favor the candidacy of one man, section 315, in my 
opinion, is not an effective way to stop a person who is determined to 
so act. All that section 315 accomplishes is to prevent such acts 
through the use of the candidates themselves, not a very effective re- 
straint for an unscrupulous person, while at the same time it prevents 
the conscientious broadcaster from giving the public the kind of in- 
sights into candidates for public office which is their right. The 

neral requirements of “fairness” have served the public and candi- 
dies well in all of the political areas not covered by section 315, and 
no logical reason has been advanced as to why it cannot serve equally 
well at the very least in the areas described above which are presently 
covered by section 315. 

I strongly urge this subcommittee to do everything possible to 
broaden and expand the base of electronic journalism in order to 
capture its ultimate potential. Correspondingly, I urge you to take 
whatever corrective action is necessary, and I might add attainable, to 
cure conditions or factors that would cause the cameras and micro- 
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phones of this industry to be turned away from the important public 
information derived from the presentation of political candidates 
which I am confident will be the result of the Zar Daly ruling. 


The Cratrman. Thank you very much, Mr. McGannon, for your 
statement. 


Mr. Rogers? 

Mr. Rocers of Texas. I have no questions. 

The CHatrman. Mr. Bennett. 

Mr. Bennett. I have no questions. 

The CHatrman, Mr. Flynt. 

Mr. Fiynrt. I believe not. 

The Cuarrman. Mr. Younger. 

Mr. Youncer. I have no questions. 

The Cuarrman. Mr. Avery. 

Mr. Avery. I have no questions. 

The Cuarrman. Mr. Rostenkowski. 

Mr. Rostenxkowskt. I have no questions. 

The CuHarrman. Mr. Mack. 

Mr. Mack. No. 

The Cuarrman. You evidently gave a very explanatory statement, 
Mr. McGannon. Thank you for your annearance. 

Weare very glad to have your statement. 

Mr. McGannon. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Paul Butler, chairman of the Democratic Na- 
tional Committee. 

Mr. Butler, we welcome you to this committee again. 


STATEMENT OF PAUL M. BUTLER, CHAIRMAN, DEMOCRATIC 
NATIONAL COMMITTEE 


Mr. Butter. Thank you, Mr. Chairman. 

The Cuarrman. The last time you were here, as a matter of fact, 
you were here while we were discussing the same subject. 

Mr. Butter. I believe that is true. 

The Cuatrman. We are glad to have you back. 

Mr. Burier. May I say parenthetically that I hope this will be the 
last time. 

The CuHarrMan. You mean you hope we will do something. 

Mr. Butter. Well, I hope that something will happen in the Con- 
gress with respect to this important subject. 

Mr. Chairman and members of the subcommittee, for the purpose of 
the record, my name is Paul M. Butler. I am chairman of the Demo- 
cratic National Committee. I am appearing before your subcommit- 
tee today to discuss the proposed revision of section 315 of the Federal 
Communications Act. 

As a result of the recent Federal Communications Commission in- 
terpretation of section 315(a) in the Zar Daly case, it is absolutely 
essential in the public interest that the Congress pass legislation in 
this session to remove the shackles which this unwise decision has 
placed on the broadcasting industry. The Nation’s broadcasters must 
have prompt remedial action if we are to expect them to maintain and 
expand their coverage of political news. If a network or an individ- 
ual station is required to present many so-called nuisance candi- 
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dates each time a substantial candidate appears on a news program, 


the natural and expected result will be a curtailment, at least, if not a 
total blackout, of political candidates in news programs. 

An informed and enlightened citizenry is entitled to full and com- 

ete: news coverage without arbitrary and unreasonable restraints. 

e broadcasting industry must be enabled by proper legislation to 
cover legally qualified and substantial candidates representing bona 
fide political organizations without being obligated to give equal time 
to candidates who have little or no public acceptance. . 

On the other hand, if Congress should decide to exempt from section 
315(a) news programs, news interviews, news documentaries, on-the- 
spot coverage of newsworthy events, panel discussions, debates, or 
similar type programs where the format and production of the pro- 
gram and the participants therein are determined by the station or by 
a network, the station or the network must be held responsible for any 
abuses which could occur under such a proposed mass exemption. 

I realize that the vast majority of our Nation’s broadcasters would 
afford fair coverage to all substantial candidates. 

And may I say, parenthetically, that certainly the networks, in our 
opinion, have been very fair indeed in all of their coverage of national 
political activities and personalities. | 

Most stations are aware of and willing to discharge their obligation 
of serving the public interest, convenience, and necessity as required 
by the Federal Communications Act. But some abuses could and, I 
venture to predict, would occur. Some such abuses have occurred in 
the past. Such discrimination cannot and must not be tolerated. 
Safeguards are required for the broadcaster against so-called nui- 
sance candidates and safeguards are required for legally qualified 
and substantial candidates representing bona fide political organiza- 
tions against possible abuses of these safeguards. 

I have supported consistently and I now support the idea that 
safeguards can be assured through the establishment of a system of 
measuring qualifications to determine substantial candidates at all 
levels from the presidential contests on down to local elections. Such 
a measuring yardstick could be based on a percentage of a party’s 
total vote recorded in a previous election, or, in the event of a new 
party, the submission of a certain number of signatures qualifying 
any new party as a bona fide political organization. I realize that 
such a system would require a careful study to insure that the adopted 
measuring standards would not prejudice the rights to coverage of 
potential candidates who are not members of the two major political 
parties. 

May I say that in a different way parenthetically. It is not our 
purpose as representing one of the two major political parties to 
restrict the privileges and rights granted under section 315 or which 
are to be protected in the future to representatives of the two major 
political parties. We recognize that in national elections from time 
to time there are third parties. There may even be a fourth party 
at some given time, and reasonable restraints, I think, should be pro- 
vided to prevent someone running as a candidate for President and 
getting equal time against substantial candidates where that particu- 
ar individual does not have fairly reasonable, substantial support. 

I am convinced that with the proper attention and study such a 
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measuring system could be made to work satisfactorily. As a begin. 
ning in this direction, I urge upon this committee to consider care. 
fully such a measuring system for presidential and vice-presidentia] 
candidates. 

Now, with particular reference to H.R. 7985, which is the bil} 
introduced by your chairman, Mr. Harris, which would exempt cer. 
tain news-type programs from the provisions of section 315(a), I 
suggest that the language of this bill is not broad enough to include 
news coverage of certain political activities which I believe would 
be exempted from the provisions of section 315(a) in addition to 
those specified in the Harris bill. If the Congress is inclined to 
exempt these particular programs specified in Mr. Harris’ bill, which 
I strongly recommend, I urge upon you that political debates, officia] 
political conventions, preconvention programs such as coverage of the 
platform committee, and acceptance speeches also be exempted from 
the provisions of section 315(a). 

If Congress favors the exemption of these particular programs, it 
is most important, in our opinion, that the bill finally enacted by the 
Congress contain a strongly worded guarantee of protection for 
legally qualified and substantial candidates representing a bona fide 
political organization. This would emphasize the obligation of broad- 
casters under the licensing provisions of the Federal Communications 
Act to serve at all times the public interest, convenience, and necessity, 
This bill, it seems to us, should provide that any reported abuses of 
the fairplay standards by any network or any station should be 
subject to immediate study and review by the Federal Communica- 
tions Commission. 

May I say, parenthetically, that you are familiar with the proce- 
dures of the &AB where, when a serious airplane accident occurs, 
within a few hours after the accident has occurred an investiga- 
tive staff is on the scene representing the Federal agency in an 
investigation. 

It seems to me that there could be a similar practice here, that this 
area of operation is so important in the public interest that some such 
setup could be developed to act in the public interest. 

The correction of abuses after a campaign is of no help to the 
candidate who claims to have been harmed by discrimination in this 
area. Such a candidate would not be ihented ination if he were com- 
pelled to wait a year or more after the alleged occurrence for a Fed- 
eral Communications Commission license renewal hearing before he 
could seek the suspension or cancellation of the license of the offend- 
ing broadcaster. 

The Federal Communications Commission should maintain, as it 
now has power to do, an investigative staff which would begin im- 
mediately upon the receipt of such a complaint a thorough and com- 
plet probe of any alleged abuse. 

In this connection, it seems to us that the Commission should in- 
corporate into its rules governing licenses a provision requiring all 
broadcasters to keep for 1 year a full and current record of all time 
devoted to any type of political coverage and the contents of such 
broadcasts. 

May I say that we do not mean on tape or on film necessarily but 
at least in transcript form a copy of the information so that it would 
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be available to the Federal Communications Commission in any such 
hearing of any complaint so lodged. 

If the Commission determined that the evidence presented consti- 
tuted such proof that the fairplay standards had been violated so 
as to require further proceedings, the Commission should be em- 
powered to issue an order requiring the violator to show cause why 
his license should not be suspended or canceled. 

In conclusion let me emphasize that such a procedure might never 
have to be used. I am confident that all but a few of the Nation’s 
broadcasters would strive for fair and honest news coverage of politi- 
cal campaigns. But, as a reminder and a deterrent to the few who 
might contemplate favoring a particular candidate, as has occurred 
in the past—and particularly I have in mind the Richards case—I be- 
lieve that some promptly available procedure of this kind is abso- 
lutely essential to the adequate protection of legally qualified and 
substantial candidates of bona fide political organizations. 

Tosummarize, I strongly urge: 

1. That in this session the Congress enact a bill exempting from 
section 315(a) of the Federal Communications Act news programs, 
news interviews, news documentaries, on-the-spot coverage of news- 
worthy events, panel discussions, political debates, similar type pro- 

ms where the format and production of the program and the par- 
ticipants therein are determined by a broadcasting station or by a 
network in the case of a network program, political conventions, 
preconvention programs such as coverage of the platform commit- 
tee, acceptance reborn and notification ceremonies, if either of our 
parties or any other party to be formed in the future should get back 
to notification ceremonies, such as were in use before 1932; 

2. That the bill give to the broadcasters freedom to exercise reason- 
able editorial judgment in their coverage of political candidates and 
political campaigns at every level, subject, however, to the review of 
such exercise of the broadcasters’ judgment in such matters by the 
Federal Communications Commission in the particular details here- 
inabove set forth ; 

3. That the bill give broadcasters freedom to expand their coverage 
of presidential campaigns in the public interest along the lines pro- 
= in section 3 (a) and (b) of H.R. 7122, 7180, and 7602 now un- 

er consideration before this subcommittee. 

May I point out again that in these three bills just mentioned we 
do object to the present language in subsection (e) of section 3 of those 
proposed bills. 

All of us respect and cherish freedom of the news. I believe that 
the suggestions which I have outlined in this statement will provide 
the responsible broadcasters of this Nation the freedom they require 
to realize their full potential in informing the public fairly and ade- 
quately on political issues and political candidates. 

The Caamman. Thank you very much, Mr. Butler, for your very 
forthright statement regarding this highly sensitive and difficult 
discussion. 

Mr. Rogers? 

Mr. Rocers of Texas. Mr. Chairman, the action of the Federal Com- 
munications Commission that brought about this heated controversy 
has been referred to by the President as ridiculous. I think it was 
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through the mouth of Mr. Hagerty that that reference is supposed 
to have been made. 

The Attorney General has referred to it as reflecting a lack of com. 
monsense, and I see you have used a little more restrained language 
here and called it an unwise decision. 

The thought that is in my mind is whether or not it would not be bet. 
ter to pursue this matter through the courts if you are right in your 
conclusions about what the Federal Communications Commission did. 

Mr. Butter. No, I think that there is need for legislative action to 
eliminate the possibility of unwise decisions in the future, as unwise 
as this one perhaps. 

I think that that matter can be clarified by the Congress and specific 
limits placed that will eliminate the possibility of such a decision 
in the future. 

There may still be problems. I do not mean to say that the action 
taken by the Congress will completely solve this matter but I think 
that there would not be as many disagreements with decisions of the 
Commission or that the disagreement would not be as general as it has 
been in the Lar Daly case. 

Mr. Rocers of Texas. Mr. Butler, suppose we pass a law here 10 
pages long spelling out these things. 

What would prevent that same Federal Communications Commis- 
sion from making a ridiculous or nonsensical or unwise decision in in- 
terpreting that law? I presume that you mean by your reference here 
that they did make a very serious mistake in the interpretation of the 
present law. 

Mr. Bur er. I think that could be corrected eventually, if I might 
be excused for being somewhat partisan, by the election of a President 
who would appoint different members to the Federal Communications 
Commission. 

Mr. Rogers of Texas. It seems that the present group is catching it 
from all sides. That is the reason I thought if they are as unwise and 
as nonsensical and ridiculous as they are painted, that perhaps we had 
better try the courts and see what results we get there. 

Mr. Butter. In all fairness to the present members of the Commis- 
sion, and I personally have no personal grievance against any of them 
individually or collectively, I must say that I think that the main fault 
lies in the language of section 315(a) as it is now constituted and I 
think that it can be improved so as to aid and assist, and I think per- 
haps the members of the Commission want that aid and assistance as 
much as perhaps the rest of us who are affected by it, the industry, and 
politicians generally. 

Mr. Rocers of ‘Texas. I have one more thought, Mr. Chairman. 
That is with reference to your concern about the candidate being 
substantial or nonsubstantial. Do you not think, Mr. Butler, that 
when we move into that category that we are invading the jurisdic 
tion of another area of the law’ Do you not think that the deter- 
mination of whether a candidate is substantial, whether he is quali- 
fied, whether he is what you term an actual candidate in a race should 
be a matter determined by the election code of the several States or 
by the election laws of the Federal Government ? 

Mr. Butter. No, I would not say so because I think that Congress, 
in many areas of legislation, has laid down measuring yardsticks for 
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both courts and administrative agencies to follow in the application 
of the particular act of the Congress, and I think that it is fair and 
just and right for the Congress in this area. It really is tragic to 
think that a man can have a live pig and, because he has that pig, he 
wants to be a candidate for President of the United States and that, 
because Dwight Eisenhower or Adlai Stevenson are given some time 
on a national network, that he should be provided equal time. I think 
that the Congress in the public interest must go as far as it can in 
expressing legislative intent and purpose to provide the freest dis- 
semination of the news and the greatest opportunity for the public 
to see the legitimate political candidates who represent as of the time, 
not necessarily a permanent political organization but as of that time 
a bona fide political organization of decent men and women in Amer- 
ica who are trying to make a contribution in the manner that they 
see fit to our governmental system and to our political system. 

Mr. Rocers of Texas. People have different ideas about that and 
my fear goes to the proposition that, when we try to pinpoint these 
things in this area as against the election laws generally, that it might 
be following our democratic principles like telling the man he can 
play golf and giving him a set of golf clubs but no ball. 

Mr. Butter. Well, that may be true. 

Mr. Rosrrs of Texas. You say he can run for office with his pig 
but he cannot be advertised. People will never know he is running 
for office and you can completely wipe out him and his pig both by 
not letting him appear on television or appear on radio shtbough you 
are letting 10 other candidates be heard free of charge. 

Mr. Butter. I do not think that that is against the public interest. 
I think that that protects the public interest. I feel that this can be 
done within the bounds of reason and propriety without hurting well 
motivated people. 

Mr. Rocers of Texas. Thank you, Mr. Chairman. 

The Cuarrman. Mr. Bennett. 

Mr. Bennetr. Mr. Butler, do you want to rest on your character- 
ization of the decision that it was “unwise” ? 

Mr. Butter. Yes, I would not want to go any further than that, 
Mr. Bennett. 

Mr. Bennetr. You would not want to go any further than that? 

Mr. Butter. And may I say, Mr. Bennett, that with respect to many 
appearances of the President of the United States and the Secretary 
of State the other night in his presentation to the American people, 
these are not political broadcasts. These are the proper exercise of the 
functions of their offices in the public interest, and I think that they 
should be heard and we have not asked for equal time and so I think 
that this decision, the Lar Daly case, where, as I understand it, just 
because the mayor of Chicago appeared in certain news programs in 
Chicago that his adversary or opponent, Mr. Daly, should be given 
equal time is an unwise interpretation of section 315(a). 

Mr. Bennett. Do you think it is also contrary to the obvious intent 
and meaning of the section as it now stands? 

Mr. Butter. I do not believe that the meaning of section 315(a) is 
clear enough in the present language to make it a case for the courts. 

Mr. Bennerr. Do you feel that the courts might make the same 
unwise decision ? 
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Mr. Butter. It is possible. I think the language is susceptible of 
many different interpretations. 

Mr. Bennett. So that, if the court came to the same decision ag 
the majority of the Commission, I take it that you would feel that 
was an unwise decision ? 

Mr. Butter. Yes, and as a lawyer I must say that I have felt that 
I have been the subject of many unwise decisions. 

Mr. Bennett. I take it that you do not trust the courts any more 
than you trust the Commission. 

Mr. Butter. No, I would not say that. Ithink that both our admin- 
istrative agencies—under whatever party’s government, Republican or 
Democratic—and our courts generally have made a very great service 
to the public and I have great confidence in them. Of course, they 
are human and do make mistakes. 

Mr. Bennerr. You said you thought that a Commission under a 
different administration might do better. 

Mr. Butter. I was indulging in a little partisanship there for which 
I hope I may be excused. 

Mr. Bennett. But I take it from what you said that, if the law 
itself is unclear and uncertain, it would be difficult to get any com- 
mission or any court to deal with it from your point of view? 

Mr. Burirer. Yes, but I am sure you would not deny me the right 
to feel that members of my party would be a little bit better qualified 
to give a wiser interpretation of unclear and ambiguous language. 

Mr. Bennett. I do not blame you for feeling that way. 

Mr. Youncer. Would the gentleman yield there? 

Mr. Bennett. Yes. 

Mr. Youncer. You are not reading out of the party the Democrats 
that are now serving on the FCC? 

Mr. Butter. No, I am certainly not and we are proud of their gov- 
ernmental service under the present President, too. 

Mr. Bennett. As a matter of fact, I do not know what the make- 
up of this decision was. I guess it was 5 to 2, was it not? Is it true 
that all the dissenters were Republicans? 

Mr. Butter. I do not know and I am willing to admit that whoever 
the two were I think they were right. 

The Cuatrman. Will the gentleman yield to me? 

Mr. Bennett. Yes. 

The Cuarrman. I might say that one of the dissenters who wrote 
the opinion which was the last one attached to the opinion is a Demo- 
crat, so announced publicly, and always has been, and I might say in 
addition to that it has had more favorable comment from Republicans 
and Democrats alike than any other opinion. 

Mr. Bennett. I doubt that any politics were involved and if they 
were I think the Republicans were on your side. 

Mr. Butier. Mr. Bennett, let me say that certainly this is not a polit- 
ical question to begin with. I feel that both of our parties, in fact 
our whole political system, has a really great stake in the proper and 
wise solution of this problem. 

Mr. Bennett. While we are on the question of politics, let me ask 
you this question which was raised here yesterday about the right of 
the Attorney General to intervene in this case. Do you feel that the 
broad public interest involved here is such that the Attorney General 
should have intervened ? 
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Mr. Butter. I do not know that I am prepared to question the 
judgment of the Attorney General. 

I have not gone into the legal ramifications as far as that particular 
development is concerned. 

Mr. Bennett. I asked that because some of the members of our com- 
mittee questioned seriously the right of the Attorney General to appear 
in the case. 

The CHarrMan. Will the gentleman yield? 

Mr. Bennett. Yes. 

The Cuarrman. I think the record should also reflect that that ques- 
tion does not arise in connection with this legislation. 

Mr. Bennett. In connection with this case that we are considering. 

The Cuarrman. Well, this case was involved but as the gentleman 
well knows that action was taken on the question of whether or not 
somebody in the executive should try to dominate the administrative 
agency in its decision. 

Mr. Bennett. The question was whether the Attorney General 
should dominate it or whether this committee should dominate it. 

Mr. Butter. Well, the Congress certainly has a right to tell the 
agency along what lines it may proceed and I would hope that by the 
proper amendment of the act in section 315 that it would do so. 

Mr. Bennett. I would like to get off the political situation and ask 
you a few questions about the merits of this legislation. As I see this 
situation, this question that is before us does not have any partisan 

litical interest one way or the other. I think it is a problem that 
is common to all political parties and to all citizens. It is one that I 
feel we ought to try to resolve on that basis. 

Iam concerned myself about these very broad exemptions that you 
would make on the bottom of page 3 of your statement, “news pro- 

ms, news interviews, documentaries, panel discussions, and de- 
ates.’ 

Now, if all programs of that type are exempt from any requirement 
to give the opposing candidate or the opposing party equal time, do you 
not think that in effect this would be the same as repealing the section in 
its entirety and giving the broadcasting industry itself the control 
of this type of operation ? 

Mr. Burier. No, I certainly do not. I think that these suggested 
areas of operation which I suggest should be exempt are proper 
areas for the industry generally to exercise its own discretion subject 
to review but there are still all of the other coverages which would not 
be exempt and certainly I do not agree with the proposal to repeal 
section 315. 

Mr. Bennett. I do not either, but I think that, if you go far enough 
in exempting programs from this equal time requirement, actually 
you leave the entire matter in the hands of the broadcast industry. 

Mr. Butter. May I point out this. We mentioned political con- 
ventions here. Let us just use that for an example. The networks 
may cover the Republican National Convention 15 hours and they 
may cover the Democratic National Convention 1414 hours. This 
is no reason why we should say to the networks, “We are entitled to 
another half hour in a speech for our candidate.” 

There is no reason why the vegetarian party should come up and 
demand of the networks 15 hours of coverage because both of the 
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major political parties got that much in their convention, and so on, 

Suppose the Republican Party wanted to have a separate notifica- 
tion ceremony and we Democrats had ours as a part of our convention, 
I do not think we should have the right to object to the Republicans 
having a separate notification ceremony and an acceptance speech 
at some place and time distant from their convention. 

Mr. Bennett. I think that you may be looking at this thing too 
much from the standpoint of a party rather than a candidate, and I 
think that that is natural because of your position as chairman of the 
national committee. 

I do not think that our trouble here stems from the fact that if 
one candidate for President is given 15 minutes free time the other 
candidate ought to be given the same time or if pay time is made avail- 
able it ought to be made available to all of the candidates. 

The area that we are having difficulty with is the other area; that 
is, where a station under the guise of some other type program pre- 
sents a candidate for a political office in a panel discussion, in an inter- 
view, in a debate, a program of that sort where such a presentation 
might very well put his opponent at a serious disadvantage unless he 
were given a similar opportunity. 

Mr. Butter. Let me say in answer to that that my primary interest 
here I believe, aside from all partisanship, is the public interest. 

Secondly, I would say that we are interested in candidates and we 
are interested in candidates because we, as a national party, cannot 
succeed nationally unless in the aggregate strength of all of our 
local and county and congressional district and State candidates we 
make such basic appeal to the people that we can help to elect a 
President. 

Now, this whole subject matter that we are talking about is of vital 
importance to each one of you men. We are concerned about the men 
who are running on our party ticket for Congress and for the Senate 
as to whether or not we are going to get proper coverage from these 
individual stations in their districts or whether they are going to get 
fair treatment. 

Mr. Bennett. Let me give you a specific example of what I am 
talking about. You exempt a panel discussion or an interview. Sup- 
pose a particular television station favored one candidate so that 
they arranged to set up two or three interview programs in which 
they invite him to participate 2 or 3 weeks before the election and 
do not invite his opponent. They would not have to invite his op- 
ponent because panel discussions are exempt. 

Now, can you see the adverse effect on the other candidate of 
such an arrangement? Those things can be arranged so that they 
do not have any political flavor. 

A station can take a candidate that they want to support, and 
say, “We are not going to mention politics on this program. We 
are just going to show you carrying on a discussion on some legisla- 
tive problem or some other matter of public interest and we are going 
to have you on being interviewed for a half hour, 2 or 3 times in the 
month preceding the election.” 

Do you think that that kind of thing is fair? 

Mr. Butter. Mr. Bennett, I do not believe that that would occur 
for the reason that, first, the broadcasting industry generally at 
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the local level as well as at the national level is pretty much aware 
of its responsibility and obligation and I do not think they would 
try to get by with this, and in the second place, the people would 
not let them get by very long. There would be such a public pro- 
test and uproar in the area of coverage of that particular station 
that the station would soon feel the public opinion and I do not 
think it would become a factor but the station could do it very slyly 
and very effectively in the coverage of the news as far as the favoritism 
which should not be allowed. ‘That happened. 

Mr. Bennett. But it could be allowed under the language you are 
suggesting here, could it not ? 

Mr. Burter. No, not generally. It could happen, I mean, more 
easily in the news than in the panel discusison programs that you 
say but still I feel that the industry would not let it happen. There 
might be one or two or three or four stations in the country that might 
be so inclined but I think the public would very soon catch up with 
them and they would realize that they were on dangerous ground. 

Mr. Bennetr. If that is true then we might as well repeal the sec- 
tion and let the broadcasters handle it. 

Mr. Butter. No, sir. I do not agree with you because there is a 
great area of coverage beyond the news and beyond the documentaries 
and beyond the panel discussions and political debates and conven- 
tions and preconvention programs and acceptance speeches. 

Mr. Bennetr. Name some. 

Mr. Butter. There is the area of just providing time for them free 
of charge. There is the areas of providing coverage of various ac- 
tivities that are going on that are not in the area of newsworthy 
events, just direct coverage of political campaigning by a particular 
individual. 

Mr. Bennett. Yes, but, Mr. Butler, this language does not say 
that it has to be newsworthy. It just says news interviews or news 
programs. 

Mr. Butter. Well, I still feel that this is an adequate protection 
and I think it is reasonable and I think that it does not impose un- 
just hardships upon the broadcasters. 

Mr. Bennett. I do not think that it does either. 

Mr. Butter. Or upon candidates. 

Mr. Bennett. I think possibly the two other areas, namely, the 
ffeht of the affected candidate and the right of the public that might 
be interested in that candidate are certainly open to abuse in this kind 
of situation. 

Mr. Butter. Well, of course, I presume that any law that the Con- 
gress has passed or can contemplate passing has ways and means of 
prejudicing the rights of people in the application of that law. Ways 
and means can be devised and perhaps, if this language were to be 
enacted into law by the Congress, ways and means would be found to 
prejudice the rights of some people, but generally I think that this 
would be a greater protection of the public interest and of the candi- 
aan of the broadcasters than the present language of section 

a). 
_ Mr. Bennett. It seems to me that there would be more responsibil- 
ity and more care on the part of the broadcaster if you just left it to 
his own discretion and his own fairness than there would if you put in 
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all of these specific exemptions, because then he could justify by read. 
ing the language of this section, “I have got a news program and this 
is news,” or “I Sas got a panel discussion and here is a Congressman,” 
There is no reason why I cannot put him on there. 

It seems to me that you get into an area where the broadcaster who 
wanted to be unfair would have this language as a vehicle to do so, 

Mr. Butuer. Well, he still would be under restraint if the addi- 
tional safeguard was provided that anybody who complained that he 
was applying this particular section unjustly, and unfairly, and arbi- 
trarily, and with discrimination of calling upon the FCC for an imme- 
diate investigation and then subsequently the responsibility of charges 
filed against the particular licensee. 

Mr. Bennett. What do you mean by giving the broadcaster free. 
dom to exercise reasonable editorial judgment in their coverage? 

Mr. Butter. Well, subsection (e) of the Barr bill, and the Aspinall 
bill, and the Rogers bill, as I recall it, has the same language as is in 
the Hartke bill before the Senate. There is discretionary power given 
to the licensee to determine, in its own judgment without any right of 
review on the part of an aggrieved party, whether there has been an 
violation of the equal-time provision or of section 315(a), and we feel 
that the licensee should be given the right to make this decision, but 
once he has made it, if the aggrieved person, the person claiming to be 
aggrieved or to be discriminated against, feels that it is not a right 
decision after he has made his protest and been turned down, then he 
has the right to go to the FCC and to go promptly with some pro- 
cedure that will give him prompt relief before he has lost the election 
and been consigned to political limbo. 

Mr. Bennett. You do not mean, by editorial judgment, consorship 
of the material ? 

Mr. Butrer. No; not censorship of the material. I mean judg. 
ment only as to—— 

Mr. Bennett. Whether it should be programed ? 

Mr. Burier. Maybe “editorial judgment” is not a precise term. I 
would certainly want it in the record that we do not mean the right of 
licensee to determine the propriety of the content of the material. 

Mr. Bennett. I am referring to the language at the bottom of 
page 3 of your statement. 

Mr. Butter. Yes; in line 2 of 2. 

Mr. Bennett. Then what you would propose is that if a broad- 
caster made a decision to put a candidate on a panel program, for ex- 
ample, and his opponent thought that was unvair. he could go to the 
Commission and then you would give the Commission authority to de 
cide whether it was unfair. 

Mr. Burter. Provided the candidate claimed that the particular 
copy of program did not fall within the exemptions specifically pro- 
vided in this act of the Congress. 

Mr. Bennett. However, if it fell within any of the special 
categories that you mentioned ? 

Mr. Butter. If it was determined both by the licensee and the FCC 
that the program fell within any of the exempt categories of cover- 
age, then I would say the candidate would have no right or no basis 
for complaint. 
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Mr. Bennett. In other words, as long as the program was in any 
of the categories that you have described, neither the candidate nor 
the Commission would have any authority ? 

Mr. Burier. Yes. I would say that our experience generally has 
been that the entire industry has been most circumspect in trying 
to respect the rights of candidates generally, and I have no reason to 
believe that that is going to change for the worst. I think that with 
what little room there is for improvement, the attitude of the industry 
will improve. I think we have come a long way since the ogers case 
in Los Angeles in 1948 when a charge was made that a given station 
blacked out one candidate for the Presidency completely in its news 
coverage and gave the entire treatment in the news to another candi- 
date for the Presidency. 

I do not think that could happen today for longer than maybe 12 
or 24 hours. 

Mr. Youncer. Will the gentleman yield? 

Mr. Bennett. Yes. 

Mr. Youncer. Could this same idea of yours, Mr. Butler, be reached 
by limiting the application of section 315 solely to the program within 
the control of the candidate or on the purchase of time, two subjects 
which you mentioned should be controlled ¢ 

Mr. Butter. I do not quite get your point, Congressman Younger. 

Mr. Youncer. A while ago you mentioned certain situations that 
still ought to be controlled. One would be the program where a sta- 
tion gives to a candidate a definite amount of time, where the candi- 
date controls the material and handles it all himself so that there 
would have to be equal time. 

The other is to not allow a station to sell all of its available time to 
one candidate and eliminate the possibility of other candidates buying 
time on that station. 

Mr. Burter. Well, I think this is one of the areas certainly in which 
there must be protection for candidates. 

Mr. Youncer. Then could you accomplish what you want by simply 
limiting the application of section 315 to those areas and by implica- 
tion exempt all situations outside of those two areas ? 

Mr. Burier. Just offhand I do not think that I would be willing 
to agree to open 315(a) to all types of coverage except to the two 
Wich you mentioned. 

Mr. Youncer. That is all. 

Mr. Butter. I have nothing in mind at this time specifically as to 
other types of coverage, but I am sure that there are other types. 

There is also the possibility, you know, that networks and stations 
might be required, as a part of the consideration for their use of the 
ether and the airwaves which belong to all of us by nature, to give 
equal time to candidates of the parties for certain prescribed offices 
so that the public may be further enlightened on the issues and prob- 
lems of the day. 

I hesitate to mention that because it might open such a Pandora’s 
box here that all of the representatives of the networks and the in- 
dustry who have been here previously might want to come back. I 
know that matter is not under consideration. 

Mr. Bennett. That is all. 

The Cuamrman. Mr. Flynt. 
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Mr. Fiynt. Mr. Butler, a few minutes ago did you make the state. 
ment that you were opposed to the outright repeal of section 315? 

Mr. Butter. Yes. 

Mr. Fiynt. Do you feel that it does serve a very useful purpose in 
that it effectively prevents the possibility of major abuse / 

Mr. Butter. Yes; I do, and I must say that we have exercised jt 
on a few occasions and have had equal time granted, too, at the na. 
tional level. 

Mr. Fiynv. You feel that there is an inherent possibility and a great 
possibility in the absence of a provision like 315 for abuse / 

Mr. Buruer. Yes. 

Mr. Fiynv. I gather from your statement that of all the proposals 
which have been made you prefer the one introduced by Chairman 
Harris, H.R. 7985 ? 

Mr. Burier. No; I do not think that goes far enough in two par- 
ticulars. No. 1, it does not provide for the measur ing standards par- 
ticularly insofar as the Presidency and the Vice Presidency are con- 
cerned, and then, No. 2, I would suggest if the Harris bill were to be 
recommended out of this committee favorably that it be broadened 
to include some of these other activities which would give equal protec- 
tion toa bona fide political organization. 

Mr. Friyntr. Thank you, Mr. Chairman. 

The came an. Mr. Younger. 

Mr. Youncer. I have no questions. 

The Cuarrman. Mr. Moss. 

Mr. Moss. I think you have the problem here, Mr. Butler, of again 
too much attention being focused upon the area of national political 
campaigns and too little on the local campaigns. I note in the first 
full paragraph on page 2 of your statement, you suggest that we can 
arrive at some definition of a substantial candidate or a major candi- 
date. I would like to believe that possible, but I have given much 
thought to it and I have reached the conclusion that it cannot be done. 

I have in mind the problem we have in California where all of our 
municipal offices, all of our county offices, and all of our judicial offices 
are on a nonpartisan basis. Wehaveno parties. We have no parties 
for our city elections. We may have 18 or 20, and I have seen as many, 
a few years ago, as 26 candidates for 9 offices. ‘There were some upsets. 

What criteria would be employed in determining which is an im- 
portant candidate or a substantial candidate or a major candidate 

Mr. Butier. Do you have qualifying petitions to be filed before 
they enter the contest ? 

Mr. Moss. Oh, yes. It is very easy to qualify. It takes just a hand- 
ful of signatures ‘and the payment of a fee. 

Mr. Butter. Well, of course, in England, I presume you are familiar 
with the fact that, if I recall correctly, ¢ candidates for the Parliament 
must file sort of a bond, a deposit of the equivalent, I believe, of $400 
in our American money. 

Mr. Moss. We cannot control the qualifications. 

Mr. Butter. No, you cannot from here. 

Mr. Moss. That is from Sacramento. 

Mr. Butter. But if you do require a filing fee, as you say there, 
and some requirements on a qualifying petition, certainly there is some 
plan that could be worked out. 
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I suggested a little later on, Congressman Moss, that this is a very 
dificult problem and I realize that a careful study would have to 
be made of all of the ramifications and possibilities that might arise in 
any given community and I then sort of generalized my suggestion 
that perhaps at the Federal level only, for the time being, the Con- 
gress might proceed to report out favorably some section with respect 
to the Presidency and the Vice Presidency. 

Mr. Moss. Have you other than a general endorsement of the bills 

resently before the committee, any specific recommendation as to 
what the standards might be? 

Mr. Buruer. No, I think that I would favor the standards set forth 
in the Barr bill and the Aspinall bill and the Rogers bill, which I 
understand are all the same. Those are mentioned specifically here by 
number, 7122, 7180, and 7602. 

Mr. Moss. You want those to apply to the offices of President and 
Vice President ? 

Mr. Butter. Well, if the Congress would feel that it could not de- 
velop adequate and carefully thought out legislation in this session 
of the Congress to cover offices below the Presidency and the Vice 
Presidency, then I would feel that it would be helpful and beneficial 
in the public interest for the Congress to provide such protection in 
the presidential and vice presidential candidacies. 

Mr. Youncer. Will the gentleman yield ? 

Mr. Moss. Yes. 

Mr. Youncer. If I understood you correctly, Mr. Butler, you said 
you had no difficulty in the national field as between presidential and 
vice presidential elections ? 

Mr. Butter. Yes. But that does not mean to say that the industry 
has had no difficulty. I am aware of many demands made upon tho 
industry and particularly the three major networks on behalf of the 
man with the pig and the fellow who believes that he should eat. 
vegetables and not meat, and so on and so forth. 

Mr. Youncer. I see. 

That is all. 

Mr. Moss. I recognize that there has been considerable difficulty in 
the national scene: 

Mr. Butter. I recommend that, Congressman Younger, primarily 
for the protection of the networks, the industry, rather than our own 
party because I must say that we have been very fairly treated. 

Mr. Bennett. Will you yield? 

Mr. Moss. Yes. 

Mr. Bennett. This morning Mr. Stanton, of CBS, said that he fa- 
vored equal time if it was going to be given free to all presidential 
candidates irrespective of the percentage of votes or any criterion ex- 
as fact that they were qualified and on the ballot. 

r. Butter. I am afraid that the tendency on the part of all of us 
to want to get on national television is such that if that were made the 
law we would have twice as many candidates in the first presidential 
campaign year after that became the law as we have had before in 
any previous campaign and from then on in increasingly large 
numbers. 

Mr. Bennett. Are you fearful that if the policy suggested by Mr. 
Stanton would prevail that there would be less time for the two 
major parties than there is under the present conditions? 
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Mr. Butter. No, I do not think so but I think that American poli- 
tics is so important and so vital to every adult citizen of our country 
Congressman Bennett, and our country has developed so much under 
a strong two-party system that we must not permit to develop in our 
country situations that tend to lessen the strength and the vitality 
of our two parties. 

I do not want you to believe that I am so strongly devoted to the two- 
party system that I think we ought to take turns winning elections 
as between the two major parties, but I do feel that we can water down 
the significance of our political system to the average voter and the 
average American citizen if we let a man with a pig appear on tele- 
vision talking about wanting to be President of the United States, the 
leader of the greatest nation in the world. 

This, I think, demeans the role of politics and the importance of 
politics to the average American citizen. 

Mr. Bennett. Do you not think that it would be better, Mr. Butler, 
to take care of that by a law that would make more stringent the 
requirements for a presidential candidate to get on the ballot rather 
than penalize the fellow after he actually did get on the ballot? 

Mr. Botuer. I think we should go both ways. Until we have 
brought about enough pressure on public opinion and upon State 
legislatures to provide such laws at the State level, I think that 
Congress in the areas in which it has jurisdiction should attempt to 
protect the public interest and I think it can be done in this way. 

Mr. Moss. Of course, we have a problem in view of the fact that 
our major candidates for the Presidency frequently are not on a 
ballot. There is no national ballot. There will be 50 ballots for the 
Presidency and on some of them will appear a slate of electors. On 
others will appear the name of the candidates of the two major 
parties. 
ao Butter. I do not think that has any bearing, Congressman 

oss. 

Mr. Moss. We are not putting them on a ballot and we are not 
qualifying them for a ballot. 

Mr. Butter. Well, but we still recognize under. our constitutional 
system that we are voting either for Dwight Eisenhower or Adlai 
Stevenson or some third or fourth or fifth party candidate. 

Mr. Moss. We had a little squabble in 1948 where that was not 
entirely true. 

Mr. Butter. That is true in a few areas but, after all, they are 
national candidates despite the difficulties and the complications of 
State and Federal laws and once they are nominated by conventions 
or such other processes of bona fide political organizations, either 
temporary or permanent, that exist, I think then they should be 
considered by the networks and by individual stations as being bona 
fide candidates for the Presidency. 

Mr. Moss. My point goes to the fact that there is no national ballot 
and that attemping to write qualifications for them to get on the 
ballot becomes very difficult and we might require that they be on 
the ballots of a certain number of States or eligible to be on the 
ballot or have electors pledged to them on the ballot before we would 
recognize them as a major candidate. 

Mr. Butter. That is not so provided in any of the bills that I 
mentioned. 
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Mr. Moss. I realize that. 

Now, I want to get to this matter of the proposals toexempt from 315 
because, quite candidly, I find myself in a wide area of disagreement 
with the position which you have presented to us. I am in complete 
agreement on news programs and temporary reporting of news and 
permitting the use of clips to better illustrate that reporting. 

I am in agreement on political conventions and the immediate 
preconvention or postconvention activity. I think that is pertinent 
to a national convention. 

I am not at all in agreement nor am I clear in what we mean by a 
news interview of a candidate. Any interview of a candidate could 
be called a news interview, could it not? 

Mr. Butter. Well, I would not think so. 

Let us take the Dave Garroway show in the morning and fre- 
quently a political figure is invited to sit here in the Washington 
studio of NBC and be picked up. Or take the Edwards news on 
CBS. If somebody comes on there and is interviewed either in film 
or live and he happens to be a potential candidate, I would say that 
that is a news interview which we think ought to be exempted from 
the equal time clause. 

Mr. Moss. Let us take this back to my own district for an example 
or to the district of any Member. There are station owners who have 
political convictions. There is a station owner and he has an inter- 
view with the candidate he happens to favor. Certainly it is news- 
worthy if he is a candidate and he expresses an opinion out over the 
air which probably has some news value in it. 

I might disagree, but if this provision should be adopted he is not 
going to be required to give me equal time or consideration. 

Mr. Burier. Well, I do not feel that there is such likelihood of 
unfairness and discrimination in that particular type of coverage, 
Congressman Moss, as would justify our not exempting the news 
interview. 

Mr. Moss. I do not think there is, Mr. Chairman, in the national 
field. I think that the networks dealing with national candidates 
would be scrupulous in seeing that this was very fairly and objectively 
handled, but I am convinced that there are enough stations in the 
hands of persons who are interested only in the enhancement of the 
value of that station or in the earnings rather than in the public 
service aspects that this could happen and probably would happen, 
and I think we must be concerned with these possibilities. 

Mr. Butter. I have said here that abuses have occurred and prob- 
ably would occur and will occur in the future but let me say this: In 
1958, our television and radio department of our national committee 
was in touch with every one of the 435 candidates for the Congress and 
all of our senatorial candidates and we gave them what we consid- 
ered to be rather helpful ideas, and some of you may recall them, about 
television and radio, and asked for them to get in touch with us im- 
mediately if they felt that there was any discrimination against their 
candidacy in the area of the communications field, television and radio 
particularly. 

Mr. Christie, head of our Department of Television and Radio is 
here. I do not believe we had more than four or five complaints. He 
tells me five. I think that every one as soon as we handled it either 
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coe the station or the Federal Communications Commission was 
settled very quickly and very satisfactorily. 

Mr. Moss. You are referring to congressional candidates ? 

Mr. Butter. Yes, and we are very much concerned along with you 
about this field. 

We certainly do not want to have the law incorporate anything 
that is going to make it more difficult for Democrats to be elected to 
the Congress. The Republicans make it difficult enough for us. 

— Moss. What is the on-the-spot coverage of a newsworthy 
event ? 

Mr. Butter. Oh, that might be the dedication of some public build- 
ing or the clipping of a ribbon in the opening of a store. It may 
be admission of a candidate to practice before the Supreme Court 
and for back home coverage he gets some film and tape prepared 
and it is sent back home. 

This is the kind of, I would say, on-the-spot coverage of news- 
worthy events. . 

Mr. Moss. I think we would get further if I asked you what other 
than the actual sale of time is not exempt under these provisions? 

gigas Giving of time by the station, the giving of time just 
straight. 

Mr. Moss. The giving of time under the guise of direct grant? 

Mr. Boutuer. Yes. 

Mr. Moss. The giving of effective use of the station would be 
exempt ? 

Mr. Butter. Not being fair in providing similar facilities at a 
relatively similar time with a relatively potentially large audience as 
large as the other man got, discrimination in any of those areas. 

Mr. Moss. If we exempt this type of activity from section 315 
where then is the requirement that they give substantially equal use 
of the facilities or substantially equal time ? 

Mr. Butter. It would be left for all other types of use of television 
and radio facilities not specified in these exempt areas or activities 
whenever and wherever they may be. 

Mr. Moss. I still have very serious reservations. I would want 
to open it to news coverage at the moment and I am not certain even 
by the proposal of a member of the Commission yesterday that we 
include special events. 

How does the language at the bottom of page 3 under item 2: 

That the bill give to the broadcasters freedom to exercise reasonable editorial 
judgment in their coverage of political candidates and political campaigns at 
every level * * * 
differ from censorship? 

Mr. Butter. Well, this was raised, I think probably before, you 
came in, Congressman Moss, by, I think, Congressman Bennett or 
Congressman Younger, and I told them that I did not mean to say 
that the reasonable editorial judgment had anything to do with the 
content of the remarks or speech of the political candidate. It had to 
do with the judgment of the licensee as to whether or not the news 
coverage that had been given to a particular candidate for office was 
of such a nature and extent as to require them to give equal time to 
his opponent and after they have exercised this reasonable judgment, 
maybe editorial judgment, I admitted then to the other Congress- 
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man, whichever one it was, maybe was not a precise expression and 
should be changed because of the suggestion that it means editing 
what he says. 

Then after that judgment has been made by the licensee, I suggest 
that it be reviewable by proper action before the FCC. 

Mr. Moss. Mr. Butler, this takes me back again to an area where 
I feel I am a little bit confused from reading the statement where we 
propose to exempt news programs, news interviews, news documenta- 
ries, on-the-spot coverage of newsworthy events, — discussions, 
political debates, and similar type programs from the requirement of 
equal time. Yet down in 2, we afford the owner of the station a dis- 
cretion in determining whether or not such a program has had a bias 
which would require him granting equal time. 

Am I correct in my statement that that is the proposal here, that 
we exempt him in one proposal and then give him discretion in deter- 
mining whether or not there has been bias in a program ? 

Mr. Butter. No, I think that we do exempt con specific types of 
programs that are mentioned in paragraph 1 and in any other area 
the judgment of the licensee as to whether or not the opposing candi- 
date is entitled to equal time should be subject to review. 

Mr. Moss. But what area is left where he exercises the discretion ? 

Mr. Butter. Well, the area of either giving the candidate time or 

roviding time free of charge and the area of selling time or facilities 
ap a lot of details as to time of day, the potential size of the audience, 
relationship to other types of programs, and the popularity of those 
programs, and so on. 

Mr. Moss. You are not suggesting that we tamper in any way with 
the requirement of time be on an equal basis. 

Mr. Butter. That is right. Suppose one candidate comes in and 
says, “You gave a particular preference here to my S onent,” and 
I can see very clearly that the word “editorial” should not modify 
“judgment.” But in any event, say the candidate complains about 
the unfairness of the treatment he has gotten from the television or 
radio station in these two areas that I mentioned, either the sold time 
or the given time. Then once the licensee turns him down on an equal 
time basis and equal facility basis, then he has a right to go to the 
Federal Communications Commission with his complaint. 

Mr. Moss. Those are all the questions I have. 

The Cuatrman. Mr. Avery. 

Mr. Avery. Mr. Chairman, you have given us 4 hours of your time 
now to assist us in any way you can on this legislation. I would just 
like to say that it is an exceedingly rare day indeed where you and I 
could start out with approximately the same set of facts and follow 
our own line of reasoning and end up with almost an identical conclu- 
sion. 

I will say that our respective points of view are in the usual per- 
spective. Yoursis more liberal than mine. 

I would like to say that this rather pleasing enlightenment that you 
have displayed here today I am hopeful it can extend to other areas 
as well as this legislation. 

That is all, Mr. Chairman. 

ane Cuairman. Thank you very much for that good Democratic 
speech. 











200 POLITICAL BROADCASTS—EQUAL TIME 


Mr. Butler, I think you have just about discussed every pliase of 
this, and in answering the particular questions of the members, you 
have clearly explained your viewpoints as given in your statement, 
and your explanation to the questions. We thank you for your cour- 
tesy and your contribution. 

Mr. Butter. Mr. Chairman and members of the committee, I thank 
you for your patience and your kindness and courtesy to me and may 
I say that we do not profess to be oe in this field. We have just 
had an opportunity to make some observations in the last 414 years, 
from the national level but I do want to say to each and to all of you, 
regardless of the party to which you are dedicated, that we are con- 
cerned about this at every level from the town and the city and the 
county office, up through the congressional districts in the State and 
the Federal candidates as well; and I am certainly hopeful that this 
session of the Congress will produce some remedial legislation at 
least insofar as it can be obtained between now and the close of the 
Congress, to wipe out this Lar Daly decision and its unfairness, I 
think, to all concerned. 

The Carman. Thank you very much. 

Mr. Butter. Thank you. 

The Cuarrman. Weare glad to have you with us. 

(The following letter was later received from Mr. Butler :) 


DEMOCRATIC NATIONAL COMMITTEE, 
Washington, D.C., July 2, 1959. 
Hon. OREN Harris, 
Chairman, House Subcommittee on Communications, House Office Building, 
Washington, D.C. 


DeaR Mr. CHAIRMAN: I would like to amplify my formal statement and 
testimony before your subcommittee on July 1 by having the following inserted 
in the record: 

If the Congress approves exempting from section 315(a) of the Federal Com- 
munications Act news programs, news interviews, news documentaries, on-the- 
spot coverage of newsworthy events, panel discussions, political debutes, similar 
type programs where the format and production of the program and the par- 
ticipants therein are determined by a broadcasting station or by a network 
in the case of a network program, political conventions, preconvention programs 
such as coverage of the platform committee, acceptance speeches, and notification 
ceremonies, or any of these, I recommend that legally qualified and substantial 
candidates representing bona fide political organizations be provided with a 
guarantee of protection against possible abuses from broadcasters on these 
exempted programs. 

I believe that I did not make this point clearly understood in answers made 
by me to questions propounded to me by members of the subcommittee. I fear 
that I left the impression that the investigation and hearing procedure before 
the Federal Communications Commission, as outlined in my formal statement, 
would not apply with reference to any abuses arising out of the use of any of 
these exempted types of programs. This I did not intend to do. Protection 
should be afforded to candidates alleging abuse by reason of any such exempted 
program. 

This guarantee of protection, recommended for inclusion in any legislation 
exempting these types of programs, would emphasize the obligation of broad- 
easters under the licensing provisions of the Federal Communications Act to 
serve at all times the public interest, convenience, and necessity, which includes 
the obligation to provide fairness and balance. This bill should provide that 
any reported abuses of the fairplay standards by any network or any station, 
occurring on these types of programs, should be subject to immediate study and 
review by the Federal Communications Commission, as suggested in my formal 
statement of July 1. 

I desire to reemphasize my testimony of July 1 concerning the procedures 
which should be followed in case of such alleged abuses and the rule or regula- 
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tion requiring broadcasters to keep full records of political coverage broadcasts. 

I strongly urge the exemption of these types of programs at this session of 
the Congress, but I also believe that safeguards must be included in such legis- 
lation for candidates who could be abused in the use of these exempted types of 


rograms. 
’ Sincerely, 


Pau M. Butter, Chairman. 


The CuarrmMAn. At the time Mr. Butler was invited, so was Mr. 
Thruston B. Morton, the chairman of the Republican National Com- 
mittee. Mr. Morton could not be with us to testify but he did trans- 
mit a letter to the committee which I think should go in the record at 
this time. addressed to me as the chairman of the committee. 

(The letter is as follows :) 

REPUBLICAN NATIONAL COMMITTEE, 
Washington, D.C., June 25, 1959. 

Hon. OREN Hargis, 

Chairman, Subcommittee on Communications and Power, House Committee on 
Interstate and Foreign Commerce, House of Representatives, Washington, 
DC. 

Dear Mr. Harris: You invited my comments on bills proposing to revise 
section 315 of the Federal Communications Act. 

Without endorsing any specific bill or amendment now before the Congress, 
I, nevertheless, want to be on record as favoring revision to relieve the broad- 
casting industry of the unfair burden which this section places upon it. The 
intent of section 315—to protect political candidates against partisan grants of 
time to their opponents by a station or network—should be preserved, but the 
letter of the law relaxed so that newscasts and special events, including conven- 
tions, would be exempt. I believe language along this line has been suggested 
by Commissioner Frederick W. Ford and several other FCC members. 

I am sending an identical letter to Senator John O. Pastore, chairman, Com- 
munications Subcommittee, Senate Committee on Interstate and Foreign 
Commerce. 

Sincerely, 
TuHrRusTON B. Morton, Chairman. 

Mr. Rocers of Texas. Mr. Chairman, in view of the reference to 
what Attorney General Rogers said in this decision, in view of the 
controversy that Mr. Bicks made yesterday, as to unanimous consent, 
appearing on page 2 of the memorandum filed by the Attorney Gen- 
eral of the United States, I ask that it be included in the record. 

Mr. Bennett. Before you read it, I reserve the right to object. I 
think I would have no objection whatsoever to this; in fact, I think 
it should go in, in its entirety; but I also think that the letter from 
the ee General, in reply to inquiry by this committee as to his 
reasons for being in the case, ought, in fairness to be put in the record 
also. 

I think the letter from the Chairman of the Federal Communica- 
tions Commission which bears also on the point of whether the At- 
torney General had a right to intervene should also go in. If you 
agree that that go in, I have no objection. 

Mr. Rogers of Texas. Will the gentleman yield? 

The Cuamrman. You have the floor. 

Mr. Rogers of Texas. My position is simply this. I am not arguing 
about the matters the Legislative Oversight Subcommittee was con- 
cerned with; but the matter was brought up yesterday with reference 
to whether or not they were considering Federal Communications 
Commissioners as being unsound in what they were doing, or whether 
they were considering the law, and the Attorney General, in refer- 
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ence to this matter, and the memorandum which he filed in there 
simply said in effect, that it was not one of commonsense. In other 
words, he said, in effect, that if the Federal Communications Commis- 
sion did not use commonsense in deciding that case, and Mr. Bicks 
said yesterday that the only statement the Attorney General had ever 
made was that it was not founded on law; I think in all fairness to 
clear that one situation up, that it ought to be included in the record 
so that there will be reference to the fact that he did speak of it in 
terms of a nonsensical decision. 

That is the only reason I want it in there. I am not going to 
agree to the rest going in the record. ari 

Mr. Bennett. About everything you have there is in the record 
now. I aks, Mr. Chairman, since his remarks in explaining it are 
in the record, that, Mr. Chairman, as just a matter of common fair- 
ness, the letters be included also. There is no question that our 
humorous friend from Texas is trying to get a little political mileage 
out of this. If he can get some, I have no objection. 

Mr. Rocers of Texas. Let me say this, Mr. Bennett—and I think 
T have the floor. 

Mr. Bennett. I reserve the right to object. 

Mr. Rocers of Texas. Will you yield? 

Mr. Bennett. [ yield. 

Mr. Rocers of Texas. If it is your intention 

The Cuarrman. Let the Chair say that the Chair is not going to 
lose control of this by this colloquy back and forth, as to who gets 
the floor, if he has to object himself. 

Mr. Rogers of Texas. I have no objection to any reference to po- 
litical mileage. I have no intention to to get any mileage out of this 
for any reasons. If the gentleman will recall what happened yes- 
terday, I did not raise the issue, that you raised. You raised the 
issue today, Mr. Bennett, and my entire questions were directed as 
to who they were complaining about. They come up here and com- 
plain about a decision of the Federal Communications Commission; 
an interpretation of a law this Congress passed and they are asking 
Congress to pass another law for the Federal Communications Com- 
mission to again misinterpret. 

Mr. Bennett. Everybody who has been a witness here disagrees 
with what you just said, including the chairman of the Democratic 
National Committee who testified. 

Mr. Rocrers of Texas. The chairman and I disagree on a lot of 
things. Let the record show that. 

Mr. Moss. I disagree. 

The Cuatrman. Mr. Lar Daly. 





STATEMENT OF LAR DALY, CHICAGO, ILL. 


The Cuatrman. Will you please identify yourself for the record! 

Mr. Daty. My name is Lar Daly of Chicago, Ill. I am also known 
in political circles as Lar “America First” Daly. 

Mr. Chairman, you have in your possesion a prepared statement, 
the best I could get together in short order, and I would like that to be 
considered as part A of my prepared statement. This document that 


you have in your possession, now, I request that be considered as 
part A. 
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Now, I request permision of the Chair to incorporate as part of the 
official record, and to be known as part B, my oral testimony before 
Senator John O. Pastore’s Subcommittee on Communications, made 
on June 9, 1959, before the U.S. Senate. 

The CHatRMAN. You may refer to it in the record, referring to the 
Senate hearing. It will be unnecessary to have it reprinted. 

Mr. Daty. It will be printed ? 

The CuairMAN. It is printed in the Senate hearings, and it will be 
unnecessary to have it reprinted here—the identical testimony. A 
reference will be made in the record to your testimony in the Senate 

earings. 

: Mr. ee Will all the Members of the House of Representatives 
then be able—— 

The CuatrMANn. Everybody who is a Member of Congress, can get 
itif they so desire. 

Mr. Bennerr. Do you want this statement that you handed the 
Chairman in our record ? 

The Cuatmrman. He asked this statement to be put in the record, 
which will be granted. 

I assume you are now going to speak to this statement ? 

Mr. Day. Yes. I wanted this to be included as part A of my pre- 

ared statement. I wanted the oral testimony before Senator 

astore’s subcommittee to be included in the official record of this 
hearing, as part B. 

The Cuairman. Again I say, without objection, your statement, 
that you presented to the Chair will be included in the record as 
requested. 

our oral testimony before the Senate committee will be included 
by reference in these hearings, and of course, available to the com- 
mittee. 

Mr. Daty. Then I also request inclusion in the official record, as 
part of this hearing, my 12 exhibits, which were transmitted to Sena- 
tor Pastore on June 25, 1956, and I request that those 12 exhibits be 
known as part C of my prepared testimony before this committee. 

The Cuarrman. Let them be received for the file. Do you have 
them with you ? 


Mr. Dary. No; they were transmitted to Senator Pastore’s sub- 
committee. 


The CuamrmMan. We cannot include them in our file if you do not 
have them. 

Mr. Daty. Accord me the same right you accorded me on part B 
then, that they will be printed in the Senate hearings as part of the 
official record. 

The Cnarrman. That will be made then by reference to this hearing. 

Mr. Daty. In reference to bills in which I will speak here, I also 
intend to include House bill 7985, which is not mentioned in my pre- 
pared statement; and that is Chairman Harris’ own House bill. 

Now, I desire to put in evidence before this committee, to be known 
as exhibit A, an extremely important, 1-sheet item from the June 29 
issue of Broadcasting magazine, entitled, “Why News Is TV’s Hidden 
Asset.” And this 1-sheet article, written by Dr. Phillip Eisenberg, 
the president of the Motivation Analysis, Inc., explains in practically 
3800 words, why you cannot possibly exempt news program or news- 
casts from section 315, under any circumstances. This is exhibit A. 
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(Exhibit A was placed in the committee files. ) 

Mr. Daty. I also want to include in the official record from the same 
Broadcasting magazine of June 29, 1959, as exhibit B, a 2-page sheet 
entitled, “Stores Hardly Miss Newspapers,” and this article shows 
that so far as politicians campaigning for public office is concerned 
there is really only one media; that is Mr. Precinct Captain himself 
the miracle medium of television. , 

This is exhibit B. 

The Cuarrman. Let them both be received for the files and we wil] 
determine after we have had an opportunity to look at them as to 
whether they are appropriate to be included in the hearing. 

Mr. Daty. I want to reserve for the record that I said they were 
extremely important to my main cause, that news casts, news panel 
shows, news commentaries, or anything like that, should not be 
excluded from section 315. 

(Exhibit B was placed in the committee files. ) 

Mr. Bennett. I don’t know what they are, Mr. Chairman. TI think, 
as the witness states, they don’t appear to be very long. They are 
identifiable publications—I think that in view of the fact that he 
insists they support his position, we ought to receive them and have 
them printed in the record. 

The Cuarrman. The Chair does not intend to receive them at this 
time to be printed in the record unless the Chair has had an opportunity 
to look at them. 

Mr. Bennett. I ask that they be made a part of the official record 
at this point. 

The Cuatrman. As the Chair stated, it is appropriate that we know 
what goes in the record, if it is represented in this manner, particularly 
in view of the fact that there are, obviously, a great many insertions. 

Very well. You may proceed. 

Mr. Day. Well, Congressman, they are brief magazine articles and 
I hope that after you read them, you will seriously consider them in 
the official record. 

Now, as exhibit C, I want included a news article from the New York 
Herald Tribune of June 28, 1959, entitled, “Canadian Radio Facing 
Crisis on Political Talks.” And in this article, it shows that if you 
leave or if you give to TV-radio networks licensees in America the 
awesome power of subjective determination, God help the little guy 
candidates running for public office. 

The Cuatrman. I think the editorial referred to probably would be 
appropriate. Let it be received for the record. 

(Exhibit C is as follows :) 


ExuHIBIt C 
{From the New York Herald Tribune, June 28, 1959] 
CANADIAN Rapio FACING CRISIS ON POLITICAL TALKS 
From the Herald Tribune Bureau 


Orrawa, June 27.—A storm over the sudden removal, and just as sudden re 
instatement, of an Ottawa radio political commentary has shaken the Govern- 
ment-owned Canadian Broadcasting Corp., to its core. 

In a front-page editorial this week, the “Toronto Globe and Mail,” demanded 
to know: “Who is running the Canadian Broadcasting Corp.?’ The newspaper 
came to the conclusion that “a handful of producers are in full control.” 
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COMMONS TO GET DATA 


On Tuesday, three leading members of the C.B.C. talks department are to 
appear before the House of Commons committee on broadcasting here to explain 
their charge that “Clandestine political influence” had resulted in management 
ordering the daily commentary canceled. } 

It was their resignation, followed by the resignation of some 33 other pro- 
ducers, which then forced the C.B.C. management, in a move which was gener- 
ally interpreted as a “capitulation,” to put the program back on the air. 

The extraordinary violent tempest-in-a-corporation blew up on June 15 when 
Charles Jennings, C.B.C. controller of broadcasting, informed Frank Peers, 
head of the talks department, that the Ottawa political commentary would be 
replaced by a factual news report on Parliament, beginning June 23. 

When Mr. Peers protested to Ernest Burshnell, acting C.B.C. president, he was 
told that there would be no change in the decision. So, on June 23, he and his 
chief assistants, Hugh Gillis and Bernard Trotter, handed in their resignations. 


CHARGE “INFLUENCE” 


They issued statements charging that “clandestine political influence had been 
brought to bear on C.B.C. management” and had caused the removal of the 
program. They also asserted that “management had bartered away the integ- 
rity of national broadcasting in Canada.” 

Later, in an interview, Mr. Peers acknowledged that these allegations were 
“certainly not something which could be proved in a court of law.” 

While the talks producers had not named any political parties in their state 
ments, the inference, one Conservative Member of the Parliament said, was that 
members of the Conservative government were responsible. In the House of 
Commons, national revenue minister George Nowlan, who reports for the C.B.C., 
hotly denied that there had been any political interference with the corporation. 

Several organizations and individuals immediately supported the stand of the 
producers, including the former chairman of the C.B.C. Davidson Dunton, now 
a college president, who said that the C.B.C. board of directors must reinstate 
the commentary or “they are selling out the principle of national broadcasting in 
Canada.” 

GOING BACK ON AIR 


The next day, the C.B.C. board of directors met in Toronto and rescinded the 
management’s order and put the program back on the air, beginning June 29. 
Most of the producers who had resigned, have returned to work, but the three 
leading members of the C.B.C. talks department are going to wait until they 
have testified before the commons broadcasting committee before taking up their 
duties again. 

This is the last and worst of a series of crises which have been shaking the 
C.B.C. since the beginning of the year. The reason for them would seem to 
be that the top management of the corporation has been weak and vacillating. 

As a result of this storm, the expectation here is that the C.B.C. may face a 
reorganization from the top down, and that a man from outside may be brought 
in to run the corporation and give it strong leadership. 


Mr. Daty. We will assume, Mr. Chairman, that anything that you 
consider properly appropriate you will accept and include in the 
record. We will save time that way. 

Now, as exhibit 4, I want to include in the official record—or ex- 
hibit D, excuse me Ma’am 

The Cuarrman. Of course, you must remember that we do reserve 
the right to look at all this information before it goes in the record. 
Mr. Dary. Yes. You are going to read it thoroughly, yes. 

Now, as exhibit D, I wanted included this 1-sheet ditto typed 
polemic of my own, entitled, “The Above Could Happen.” 

(Exhibit D was placed in the committee files. ) 
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As exhibit E, I want included in the record, the 1-sheet ditto typed 
document entitled “Memorandum of Involved Respondent, Lar Daly, 
to Commission.” 

And this document explains in detail, why I state that the Attorne 
General of the United States had absolutely no business sticking his 
snout into this matter. 

The CuatrMAN. It will be received under the same conditions. 

(Exhibit E is as follows :) 


EXHIBIT E 
BEFORE THE FEDERAL COMMUNICATIONS COMMISSION, WASHINGTON, D.C, 


IN THE MATTER OF DECLARATORY RULING OR ORDER RELATING TO SECTION 815 
ISSUED AT REQUEST OF LAR DALY AND INVOLVING STATION WBBM-TYV, Co_umpra 
BROADCASTING SYSTEM (OWNED AND OPERATED), CHICAGO, ILL, 


MEMORANDUM OF INVOLVED RESPONDENT, LAR DALY, TO COMMISSION 


1. The presumed Petitioner in this Matter filed with the Commission, on April 
27, 1959, a Reply to Answer of Respondent Lar Daly to Petitions and Motions 
for Reconsideration and Declaratory Ruling. 

2. Respondent was sent two copies of the aforementioned Reply, through hig 
attorney, Charles V. Falkenberg, and accepts them only as a matter of reciprocal 
courtesy to the counse! for this presumed Petitioner. 

3. Respondent restates to the Commission that he will have absolutely nothing 
to do with this presumed Petitioner insofar as considering and answering the 
merits of its supposed cause, so long as it continues to flagrantly flout established 
law and, by its willful defiance, definitely attempts to appear befure the Com- 
mission with unclean hands. 

4. Respondent again requests of the Commission that it grant forthwith his 
Prayer for Relief contained in his Answer of April 16, 1959, as such applies to 
this presumed Petitioner. 

5. Respondent submits the following sworn Affidavits in respect to count 2, 
paragraph (b), on page 4 of his original Answer, transmitted to the Secretary of 
the Commission on April 6, 1959 (the said count 2, paragraph (b) is contained 
on page 2 of the “ditto” copies of the Answer). 


STATE OF ILLINOIs, : 
County of Cook, 88: 


Lar Daly, being first duly sworn, upon oath deposes and says: 

1. The statement made by me in count 2, paragraph (b), on page 4 of my 
original Answer (contained on page 2 of “ditto” copy of original Answer) is 
completely true in all respects. 

2. I charge that the statements made by C. W. Doebler of licensee WBBM-TY, 
Chicago, Ill. (CBS), and Gale Roberson, attorney for the aforesaid licensee 
WBBM-TYV, in their sworn Affidavits of April 23, 1959, contained in this presumed 
Petitioner’s Reply of April 27, 1959, are completely false in all respects. 

3. My true and accurate verision of the 4-party mutual agreement to abide by 
the Commission’s February 19, 1959, decision in the TV newscasts equal-time 
dispute, was first made known to the Commission in my lengthy telegraphic 
complaint of February 12, 1959. 

4. I believe that lie-detector tests are the only way the Commission can decide 
which of the disputants are willfully committing perjury in this instance, and I 
strongly urge that the Commission suggest all 4 individuals involved, voluntarily 
take lie-detector tests immediately, at their own expense. 

(S) Lar Daly, 
Lar DALY, 
Respondent. 
CHICAGO, ILL. 


Subscribed and sworn to before me this 30th day of April 1959. 


[SEAL] JEAN MATTERA, 
Notary Public. 
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STATE OF ILLINOIS, 
County of Cook, ss: 


Howard Newcomb Morse, being first duly sworn, on oath deposes and says: 
I concur completely in the 4 points of Mr. Daly’s above-sworn Affidavit. 


(S) Howard Newcomb Morse, 
Howarp NEWCOMB MORSE, 
Advisory Counsel. 
CHICAGO, ILL. 


Subscribed and sworn to before me this 30th day of April 1959. 
[SEAL] Lar DALY, 
Notary Public. 


Certificate of Service of above made on all stated Counsel for Petitioners, via 

airmail, postage prepaid, from Chicago Roseland Post Office, on May 2, 1959. 
(S) Lar Daty, 
Chicago, Ill. 

Mr. Bennett. I want to observe that my colleague, Mr. Rogers, 
and Mr. Daly are in complete agreement on that point. 

Mr. Day. I want to say one thing more. When I used the phrase, 
“sticking his snout,” I do not mean to be insulting to the Attorney 
General. I think he has done a good job in investigating organized 
crime here but I was just stunned by the fact that the Attorney Gen- 
eral, who is supposed to be the chief law officer of the United States, 
and who was supposed to defend the United States of America in all 
legal actions, and I presume the Federal Communications Commis- 
sion is the United States of America in this case, has publicly an- 
nounced that if the matter does reach a court of law, he will be unable 
to stand beside the Federal Communications Commission and help it. 

Now, I would also like included in the record as exhibit F—and 
gentlemen, this is extremely important—a copy of a telegram sent 
June 10, 1959, to the Federal Communications Commission in which 
Lar Daly invokes the equal opportunities provision of the Communi- 
cations Act of 1934, as amended, insofar as it applies to licensees and 
networks, providing a fair and balanced presentation of a controver- 
sial public issue and in this telegram, I ask the Federal Communica- 
tions Commission to order 7 major TV and radio networks, and 23 
individual licensees, to afford me a half hour to talk with the American 
people and explain the “other side” of this TV-newscast dispute. 

(Exhibit F is as follows :) 





UXHIBIT F 


Copy ofr TELEGRAM SENT JUNE 10, 1959, From CHIcaco 
Mary JANE MorgkIs, 
Secretary, FCC, 
Washington, D.C.: 


Request Commission interpretive ruling instanter directed to ABC, CBS, NBC, 
Westinghouse Broadcasting, Mutual Broadcasting, and RKO Teleradio Pictures, 
all New York City, directing them to provide our client, Lar Daly, half-hour 
free use of their facilities, simultaneously, nationwide, to present his side of 
“TV Newscast Equal Time” issue to American people. For past 3 months, 
only networks side been presented. Other side been literally blacked out. 

This request by telegraph takes place formal complaint. Time element is of 
utmost essence matter as Commission understands. This request constitutes 
formal invocation Communications Act and Commission policy that broadcasters 
are obliged to provide “Fair and balanced presentation of important public issue 
of controversial nature.” All parties stipulate issue’s extreme and transcendent 
public importance. Also, this request in line with Commission’s report entitled, 
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“Editorializing by Broadcast Licensees” and defining of Commission fixed Policy 
by present Commission Chairman made 1959 convention, National Association 
Broadcasters, Chicago, March 17, 1959. 

Stipulated agreement issue’s importance undeniably establishes condition 
where “critical fact is explicitly stated without possibility that subsequent 
events will alter it,” and thus meets requirements section 5(d) Administrative 
Procedure Act, title 5, U.S.C.A., contained in question and answer No. 61, 
FCC Public Notice Primer, October 1, 1958. 

Commission received 8 copies Lar Daly appeal letter May 30 to 7 TV and/or 
radio networks and 2% 'IT'V licensees. Point 5 entitled “Relief Requested in Syb. 
ject Matter” explains clearly imperative necessity for Commission interpre. 
tive ruling this telegraphic request. Remove Keystone Broadcasting, Chicago, 
from scope of matter. Not true network. ABC, CBS, WGN-TV, by letters, re. 
fused Lar Daly May 30 appeal for use of their facilities. NBC, Westinghouse, 
and RKO Teleradio made no reply as of this date. Time element precludes any 
further delay their awaited answers. Also, 22 remaining TV licensees have not 
answered this date. Request for interpretive ruling to six above-named net- 
works this telegraph does not relieve them their obligation. Also, request 
licensee WGN-TV, Chicago, be included scope of Commission interpretive 
ruling. “General public interest concepts” and legal “fair-play” doctrine intrin. 
sically involved in nature and subject matter this request. Commission decision 
and answer this telegram awaited. 

[Signed] CHARLES V. FALKENBERG, 
Attorney for Lar Daly, 221 North La Salle, Chicago. 


And as exhibit G, I would like included in the official record my 
original letter of June 3, 1959, addressed to the presidents of the 7 
major TV and radio networks, and the presidents of the 23 indi- 
vidual TV licensees. 

The Cuarmman. Do you mean that is a copy of the identical letter 
that went to these individuals in connection with this particular 
matter ? 

Mr. Daty. Yes, sir. 

The Cuarrman. Let it be received for the record. 

(The letter of June 3, 1959, is as follows:) 


ExuHIsIT G 
JUNE 8, 1959. 


Our client, Lar Daly, of Chicago, I1l., is at present an involved respondent in 
a matter before the Federal Communications Commission for decision. The 
entire television and radio industry is also involved, either directly as peti- 
tioners, or indirectly as interested and concerned parties. The issue before 
the FCC is one of the greatest public interest, as all directly involved princi- 
pals have stated in their filed pleadings. To deny, or even question, the superior 
public importance of the issue would be akin, in the light of logic and common- 
sense, to saying that water was not wet. 

As you know, the FCC is ever insistent on licensees insuring a fair and bal- 
anced presentation of an important public issue of a controversial nature. This 
obligation is restated in the latest Public Notice Primer of October 1, 1958 (FCC 
58-936 63585), referring to the FCC report entitled “Editorializing by Broad- 
cast Licensees” (vol. 1, pt. 3, R.R. 91-201) and the cases cited therein. The 
present Chairman of the FCC, in a speech to the National Association of Broad- 
casters 1959 Annual Convention, Chicago, Ill., on March 17, 1959, recently stated 
that “* * * We (the FCC) have adopted a policy that in this far larger and more 
difficult field (editorializing and controversial matters) a broadcaster must 
strive for fairness and impartiality * * *.” 

On behalf of our client, we submit the following for your consideration, and 
eall your particular attention to the last title heading, designated as “Relief 
Requested in Subject Matter.” 


1, TITLE OF SUBJECT MATTER 


Invocation by Lar Daly of provisions of Communications Act of 1954, as 
amended, pertaining to obligations of licensees and networks “insuring fair and 
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balanced presentation of programs not coming within section 315 but relating 
to important public issue of a controversial nature * * * applicable to general 
ublic interest concepts * * * and their obvious importance to our representa- 
tive system of government.” 


2. NATURE OF SUBJECT MATTER 


FCC ruling of February 19, 1959, issued at request of Lar Daly, that section 
315(a) of the Communications Act required licensees to afford free and equal 
time for reply to all legally qualified candidates when one or more such candi- 
dates are shown in any capacity on regularly scheduled TV newscasts of licen- 
sees. Six separate TV newscast incidents were involved in the specific February 
19, 1959, ruling of the FCC. In four of the six incidents, approximately 93 
percent of the free television time involved, the FCC voted unanimously (seven 
to none) in Lar Daly’s favor. In the remaining two incidents, approximately 7 
percent of the free television time involved, the FCC voted (four to three) in Lar 
Daly’s favor. 

3. FACTS OF SUBJECT MATTER 


As a result of FCC February 19, 1959, ruling, licensee WNBQ-TYV, Chicago, 
(NBC) complied with the FCC decision with all deliberate speed and to Lar 
Daly's complete satisfaction. Licensee WGN-TV, Chicago (Tribune Co.) con- 
fused and misinformed as to the date its statutory obligations of providing 
equal opportunities began, failed to comply with the FCC ruling, with the result 
that Lar Daly did not receive the free and equal time for reply in the three sep- 
arate incidents which licensee WGN-TV was admittedly involved. Licensee 
WBBM-TV, Chicago (CBS) failed to comply with the FCC February 19, 1959, 
ruling and refused Lar Daly the free and equal time for reply in the six separate 
incidents which licensee WBBM-TV was admittedly involved, but instead, filed 
a petition for rehearing and reconsideration of the ruling with the FCC on Feb- 
ruary 20, 1959, which matter is now pending before the FCC for decision. NBC 
and Westinghouse Broadcasting Co., Inc., have joined CBS in the rehearing and 
reconsideration matter before the FCC, and all three networks have filed formal 
petitions in support of their positions, to which Lar Daly, as involved respond- 
ent, has filed formal answer. Licensee WBRKB-—TYV, Chicago (ABC) was not di- 
rectly involved in the newscast issue. 


4. CONTENTIONS OF SUBJECT MATTER 


Lar Daly maintains that only one side of the issue (the TV-radio networks) 
has been presented to the American people and their duly elected Senators and 
Representatives in the U.S. Congress. Further, he maintains that an un- 
paralleled nationwide, pronetwork editorial campaign by newspapers, maga- 
zines, television, and radio stations, has been raging against the FCC February 
19, 1959, decision in Lar Daly’s favor for the past 3 months, whether spontaneous 
or inspired in origin being beside the point, and that such overwhelmingly in- 
fluential, one-sided editorial and news criticism by nearly all public opinion 
creative media, visual and audial, has reached tidal wave proportions, making 
it virtually impossible for Lar Daly, because of financial and other limitations 
beyond his control, to present the other side of the issue to the American public 
and their congressional servants. Lastly, Lar Daly maintains that the prestige 
and influence of the offices of President and Attorney General of the United 
States have been brought to bear on behalf of the TV-radio networks unlaw- 
fully, unfairly, and unethically, thus creating an unfavorable opinion of the other 
side of the issue in the minds of the American people generally, leaving Lar 
Daly, alone and unaided in his fight to secure a fair and balanced presentation 
of this important public issue of a controversial nature, in the position, literally 
speaking, of the traditional voice crying in the wilderness. 


5. RELIEF REQUESTED IN SUBJECT MATTER 


On behalf of our client, Lar Daly, we make the following request : 

(a) Afford Lar Daly 30 minutes free time in use of your full network facili- 
ties, simultaneously with the full network use of the other six major TV and/or 
radio networks, listed below, and 23 nonnetwork TV licensees, also listed below, 
to which this request has likewise been made, to present the other side of the 
issue in dispute to the American people and their congressional representatives. 
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(b) The simultaneous time period for Lar Daly’s address would run from 19 
p.m. to 10:30 p.m., eastern standard time. 

(c) Chicago, Ill., would be most convenient for Lar Daly’s address in g 
hearing on the merits of this generally admitted transcendently important public 
issue of a controversial nature, due to his limited financial resources and the 
demands and obligations of home and family ties. However, if New York City, 
being the headquarters of six of the seven TV and/or radio networks to which 
this request has been directed, is ordinarily more practical for technical reasons 
in origination of multinetwork transmission programs, Lar Daly could arrange 
to deliver his simultaneous, nationwide address from there. 

(d) Hither the studios of NBC or ABC, in Chicago or New York City, would 
be acceptable to Lar Daly for his address. 

Recent press and communications industry magazines stories state that the 
FCC will probably render its decision on the networks appeal of the February 19, 
1959, ruling before June 15, 1959. Therefore, time is of the essence in your 
reply to this request, and I trust you will give the manner your immediate 
consideration, thus assuring the American people and the U.S. Congress the 
right of hearing both sides of the TV newscast equal-time issue, so vitally im- 
portant in its implications and applications to the forthcoming 1960 primaries 
and general elections for President of the United States and various high State 
offices. 

Sincerely, 
CHARLES V. FALKENBERG, 
FALKENBERG & FALKENBERG, 


221 North La Salle Street, Chicago, Iil., 
Attorneys for Lar Daly. 


Note.—Same letter also sent to following 7 TV and/or radio networks, 
American Broadcasting Paramount Theaters, Inc., New York, N.Y.; Columbia 
Broadcasting System, New York, N.Y.; National Broadcasting Co., New York, 
N.Y.; Westinghouse Broadcasting Co., New York, N.Y.; RKO Teieradio Pic- 
tures, Inc., New York, N.Y.; Mutual Broadcasting System, New York, N.Y.; 
and Keystone Broadcasting Co., Chicago, Ill; and to the following 23 non- 
network TV licensees: 


Creme. tee WGN Notte, Va.2.. Ss... WTOV 
Denver, Colo___._----. KTVR Phoenix, Arig__....... KPHO 
Fort Worth, Tex_____~- KFIJZ San Antonio, Tex___-_-. KCOR 
Hartford, Conn_____-- WTIC Tacoma, Wash__-__---. KTNT, KTVW 
Los Angeles, Calif.___- KCOP, KTLA, | Washington, D.C__---. WTTG 

KTTV Wilmington, Del_____ ~ WVUE 
i inectaicien nen WCKT BBR, BAW cc cece csectn niga KHBC 
Minneapolis, Minn_-_~_. KMSP Wailuku, Hawaii__--_-_. KMAU, KMVI 
TRE, Bid pn eenientn we WNTA Ponce, Puerto Rico___. WSUR 
(Uk SS WABD, WPIX 


and 8 copies to the Federal Communications Commission, Washington, D.C., 
1 copy for Mary Jane Morris, secretary; and 1 copy for each of the 7 
Commissioners. 

Mr. Daty. The letter is the same to all, networks and licensees. 

Now, Mr. Chairman, the previous witness, who was chairman of the 
Democratic National Committee, I believe made the statement that 
the networks on the whole have been very fair in their treatment of 
political candidates, as regards section 315(a). 

Now, I am reading from Broadcasting magazine of March 5, 1956, 
and Broadcasting magazine styles itself as, “The Voice of the Fifth 
Estate,” and it is commonly know as the Bible of the Communica- 
tions Industry. So we must assume it does speak with some degree 
of authority. 

Now, on March 5, 1956, it said—Broadcasting magazine carried 
these remarks, supposedly uttered by Paul M. Butler, chairman of 
the Democratic National Committee. "I will now read: 
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The equal time nemesis arose Thursday when Paul M. Butler, chairman of 
the National Democratic Committee, and F. Joseph Donahue, campaign manager 
for Senator Estes Kefauver, Democrat, of Tennessee, asked ABC, CBS, NBC, 
and Mutual for a chance to reply to the President's speech, claiming it was 

litical in nature. Mr. Butler said he wanted equal facilities for the Demo- 
cratic Party, in accordance with established procedure. 

When the requests were rejected by all networks, Mr. Butler promptly came 
pack with a second request, in the name of fair play. He contended the net- 
works were morally obligated to grant the time and pointedly hinted that if 
he did not get it, Congress (controlled by Democrats) might want to change 
the law to assure fair treatment to both major political parties. 


The Cuamman. Mr. Daly, will you permit an interruption at this 
time? 

Mr. Daty. Yes, sir. 

The CHamMAN. The committee will recess until the rollcalls have 
been completed. For the information of those here, there may be 
two rollcalls that will require approximately 25 minutes each. 

(Thereupon, at 4:10 p.m., the committee recessed until 4:45 p.m., 
on the same day.) 

The Cuarrman. The committee will come to order and Mr. Daly, 
you may resume your testimony. 

Mr. Day. Now, continuing, Mr. Chairman, with a rendition of 
Mr. Paul Butler’s remarks made on March 5, 1956, from the Broad- 
casting magazine, Democratic Chairman Butler called for revision 
of section 315, and urged newspapers to adopt the radio-TV technique 
of giving both sides equal chance to tell their story. 

In this second request for time to reply to the President, Mr. Butler states: 

“1, The address was political. The President spoke as a candidate, outlining 
his program. 

“2. The request for time was based not on legal but on moral responsibilities 
of networks to treat both parties the same. 

“2 The network denials set a precedent that the President can campaign free 
of charge from now on, to the convention. 

“4. Some network officials are asking relaxation of equal time laws on the 
ground that they can be trusted to act fairly and he deems the denial unfair. 

“5. If the networks persist in their position, I feel confident that Congress 
will study the problem and then take steps it deems necessary to assure fair 
treatment. 

“6. Congress intended broadcasters should serve all the people not merely 
the party in control of the executive branch, and 

“7. Millions are deprived of the right to hear from their opposition leader- 
ship in answer to the President.” 

Well, Mr. Chairman, that would conclude Mr. Paul Butler’s remarks 
as to what he thought of the national TV and radio networks on March 
1956 and only a few minutes ago, Mr. Butler stated in effect that the 
networks generally have been fair and good fellows and such. 

Now, Mr. Chairman, the sorry spectable of these hearings, and I 
refer to the hearing before Senator John O. Pastore’s subcommittee 
and this committee, is the fact that the FCC has been unjustly villified 
and maligned by practically every witness that has come up here and 
all of these are witnesses that have been maligning and villifying the 
FCC forget one thing. That these seven men have done a very good 
job on the whole in spite of the tremendous difficulties with which 
they are faced. 

Now, the big scream and shout about this February 19 ruling of the 
FCC, that a newscast must be included under the equal opportunities 
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orovision of section 315, is that well, we never heard such a thing 
efore. 

Now, Mr. Chairman, the FCC in respect to section 315 of the Com- 
munications Act, has printed what I call a primer, which probably 
all members of this committee are aware of, and the last one is dated 
October 1, 1958, and the previous one to that was dated September 8, 
1954. 

Now, in the October 1, 1958, primer, of the FCC, dealing solely 
with section 315 of the Communications Act, which we all know i is 
the politicians’ equal voice section, I want to direct the attention of 
the committee members to a question and answer No. 4 and I will just 
read it briefly. 

Question. If a legally qualified candidate secures air time but does not 
discuss matters strictly related to his candidacy, is this a use of facilities under 
section 315? 

Answer: Yes. Section 315 does not distinguish between the use of broad- 
cast time, by a candidate and the licensee is not authorized to pass on requests 


for time by opposing candidates on the basis of the licensee’s evaluation of 
whether the original use was or was not in aid of a candidacy. 


And question and answer No. 5. 


Must a broadcaster give equal time to a candidate whose opponent has 
broadcast in some other capacity than as a candidate? 

Answer: Yes. For example, a weekly report of a Congressman to his con- 
stituents via radio or television is a broadcast by a legally qualified candidate 
for public office as soon as he becomes a candidate for reelection, and his 
opponent must be given equal opportunities for time on the air. Any use * * # 


and I want to emphasize this, 


Any use of a station by a candidate in whatever capacity, entitles his opponent 
to equal opportunities. 


And question and answer No. 6. 


Question: If a candidate appears on a variety program for a very brief bow 
or stetement, are his opponents entitled to equal opportunities on the basis 
of this brief appearance? 

Answer: Yes. All appearances. 


and I want to emphasize this, 


All appearances of a candidate, no matter how brief or perfunctory, are a 
use of facilities on the basis of this brief use of station facilities, within sec- 
tion 315, 


and the last question and answer, No. 7. 


Question: If a candidate is accorded station time for a speech in connection 
with a ceremonial and he wants to emphasize ceremonial activity or other 
public service, is an opposing candidate entitled to equal utilization of the sta- 
tion’s facilities? 

Answer: Yes. Section 315 contains no exceptions, 


_and I want to emphasize, 
* * * no exceptions with respect to broadeast by legally qualified candidates 
earried in the public interest or as a public service. It follows that the sta- 
tion’s broadcast of the candidate’s speech was a use of the facilities of the 
station by a legally qualified candidate giving rise to an obligation by the 
station, under section 315, to afford equal opportunities to-other legally qualified 
candidates for the same office. 

Now, Mr. Chairman, I want to call your attention to the parentheses 
following the answer in No. 7. 


(Letter to Columbia Broadcasting System, WBBM, dated Oct. 1, 1952.) 
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Well, I will stop there. WBBM, TV, Chicago. ' 

Now, Mr. Chairman, those four questions and answers state in 
English so plain that any use whatsoever afforded by a licensee to one 
legally qualified candidate entitled equal opportunities to all other 
legally qualified candidates. 

You have listened to thousands of words of testimony on this TV/ 
newscast issue and I say to you, Mr. Chairman and members of the 
committee, that these networks and these licensees are in this pot 
of stew today because their lawyers and their news editors and their 
station managers are asleep at the switch, when election time rolls 
around. 

I know the opinion they have of politicians in general but I tell 
you, Mr. Chairman, that if their attorneys and their managers and 
their news editors were paying attention to election filing times, they 
would not find themselves in this situation today. 

Here it is, in four questions and answers, numbered 4, 5, 6, and 7, 
which states in English so plain that they should have been fore- 
warned and forearmed. 

Now, Mr. Chairman the president of Columbia Broadcasting Sys- 
tem and the president of the National Association of Broadcasters, 
sat here a few hours ago and they told you that they have always 
been fair, as regards the providing of equal opportunities. Now, I 
have a personal ax to grind, naturally, because I am a victim of the 
most monstrous political injustice ever committed in American poli- 
tics; and that refers to the March 1956 refusal of the four networks— 
to wit—ABC, CBS, NBC, and Mutual Broadcasting System, to obey 
established law and to recognize the sovereign rights of the States 
of this Union, to be supreme in all matters pertaining to elections 
held within their State borders and afford me the free and equal 
television time to which I was entitled under Federal statute to reply 
to my only legally qualified Republican candidate for the 1956 Repub- 
lican Presidential nomination. 

In March, April, May, June, and July of 1956, the same president 
of the Columbia Broadcasting System, and a vice president named 
Richard Salant, sat before—I believe it was a committee of the U.S. 
Senate—and said that if something is not done about this section 315, 
we are going to be swarmed over with hundreds of candidates run- 
ning for President in 1960 and before committees of the Senate and the 
House back in 1955, they said, “Oh, how we dread the coming year 
of 1956. We will have hundreds of candidates running for the Presi- 
dency of the United States, in the State presidential or preferential 
primaries.” 

Well, the State primary filings always begin, in my own State of 
Illinois, in January and from January 1956 to June 1956 when the 
last two State presidential primaries are held, on June 5, usually in 
California and Montana, as far as the Republicans were concerned, 
there were two candidates that had filed for the Republican nomina- 
tion for President of the United States, and as far as the Democratic 
candidates were concerned, there were three: Adlai Stevenson, Estes 
Kefauver, and Harriman. 

ere are your hundreds of candidates. At least, the NBC attor- 
ney, Thomas Irvin, said there would only be dozens. All this hulla- 
balloo on this section 315 is a smokescreen behind which these net- 
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works and licensees can escape complying with the fundamental pre. 
cept of American law. That is to provide “equal justice under the 
law.” 

Now, Mr. Chairman, they say they can be trusted to be fair, ang 
I cite to you the fact that what they did to me in 1956, proves beyond 
all doubt they cannot. And my case is still before the U.S. Supreme 
Court. I am in the position 2 a body pronounced dead by a doctor 
laying in the embalming room of an undertaking parlor, but not yet 
embalmed. I still have a possibility that the High Court of this 
land may grant one of my motions to permit the filing of a second or 
successive petition for rehearing on case No. 237, October term, 1957; 
and I challenge the networks to come before any committee of Con- 
gress, be it Senate or House, and agree to a hearing on the merits 
to which every American citizen is entitled, on my case in March of 
1956. That is all I am asking from any court in this country, is q 
hearing on the merits; and Mr. Chairman, I tell you that what hap. 
pened in March 1956 creates the legal principle known as stare decisis, 
Today in this country—and I am giving some good advice to anyone 
who might be a candidate for President of the United States in the 
forthcoming 1960 presidential primaries—be very careful to what 
authority you go to determine whether you are a legally qualified 
candidate, according to section 315 of the Communications Act, be- 
cause as the matters now stand, the official acts of the duly consti- 
tuted authority of the sovereign States of Illinois, Indiana, and Mon- 
tana, were denied, defied, and violated by the four television networks 
in March of 1956 because they had actual and constructive notice and 
knowledge, sometime between March 11 and March 14, 1956, from 
the Illinois secretary of state that Lar Daly had been certified as a 
legally qualified candidate, along with Dwight D. Eisenhower, on 
February 1956, and he would so remain a legally qualified candidate 
up to and including the date of April 10, 1956, and further, Mr. Chair- 
man, on April 5, 1956, after I had appealed the March 1956 refusal 
of the networks to grant me the free and equal time to reply to my 
only legally qualified opponent, Dwight D. Eisenhower, I appealed 
to the Federal Communications Commission, and I violated one of the 
accepted principles of law in this countrv. 

I believe it goes, that a petitioner before the court is his own worst 
attorney, or something like that. Isat down and I wrote a personal— 
I typed a person 5-page letter to the Chairman, the then-Chairman, 
George C. McConnaughey of the Federal Communications Commis- 
sion, and talk about a startling thing. I started out this 5-page letter 
by saying: “Dear Mr. McConnaughey: I know you are an honest and 
honorable man, else you would not occupy the high position that you 
do,” and in the second paragraph, about eight or nine lines later, “Dear 
Mr. McConnaughey, I am a legally qualified candidate certified by 
the State of Illinois on February 8, 1956, and by the State of Indiana 
on April 3, 1956, and the networks won’t give me the time, so will you 
order the networks to give me the time?” 

So. Mr. McConnaughey instructed the secretary of the Federal Com- 
munications Commission on April 6, 1956, to send the four identical 
telegrams to the secretaries of state of Illinois, Indiana, Montana, and 
South Dakota, which the secretary did, and that same day, the secre- 
tary of state of Indiana replied to the Federal Communications Com- 
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mission and stated in language so plain that only an imbecile would 
fail to construe the meaning, “Yes. Lar Daly is a legally qualified 
candidate.” And the moment the then Chairman of the Federal Com- 
munications Commission, eyes fell on those words from the Indiana 
secretary of state I became entitled to the retroactive provisions in- 
herent in rule 25 of the then October 1—September 8, 1954, primer of 
the Federal Communications Commission, and he should have imme- 
diately ordered the networks then to give me the free and equal time. 

Even if he had any doubt at all about my Illinois certification, I was 
entitled to the retroactive provisions which said if Indiana certified 
me as such, I should have gotten it. 

Well, Mr. Chairman, we will leave there. 

The CHarrMaNn. Your time is up. 

Mr. Daty. It is up? 

The CHarrman. Yes. And you have even gone beyond. 

Mr. Day. Well, Mr. Chairman, I say that you should let me talk 
for another 5 minutes but I am not going to force you. I know you 
are tired, but I have evidence here that would astound the committee, 
as to why, under no circumstances, you should exempt the TV news- 
casts. If I would be allowed 1 minute, let me tell you this. 

The CHarrMAN. You can present that in 5 minutes? 

Mr. Day. I will. I won’t even look at this. 

The Cuarrman. Iam going to cut you off at that time. 

Mr. Day. Fine. Fine. 

Mr. Chairman, remember this. 

One minute on TV newscast time, say, between 6 and 7:30 p.m., is 
worth 4 hours on nonprime time after 11 at night or 2 or 3 in the 
afternoon. There is nothing so important to a political candidate 
as being on TV newscast, because the people who take the trouble in 
this country to listen to TV newscasts, are those that I described as 
being possessed of political and social consciousness and they are the 
type of ee who come out and vote in a primary and in an election; 
and, Mr. Chairman and members of the committee, remember this. 
If you exempt TV newscasts from the equal opportunities provisions 
of section 315, and if you allow these networks and these TV licensees 
the awesome dictatorial power of subjective determination, to decide 
who is and who is not newsworthy, remember this. That if they do 
not like what you stand for politically and for what you are cam- 
paigning for, they can say to you, “My boy, we do not consider you 
newsworthy.” And you need not be shown on TV newscasts, and I 
submit to this committee, that of Governor Orville Faubus of 
Arkansas was a candidate for President in 1960, I will leave it up 
then to the committee’s conscience and judgment to decide whether 
certain northern big city TV stations would ever consider Orville 
Faubus newsworthy and show him on TV newscasts and by the same 
token, I am of the opinion conversely, if Roy A. Wilkins, the presi- 
dent of the National Association for the Advancement of Colored 
People was a candidate for President of the United States in 1960, 
I leave it up to the committee’s opinion to decide whether certain 
big city—southern big city TV stations— would consider Roy Wilkins 
newsworthy to be shown on their TV newscast, and after the fight 
I have been having with these TV networks since March 1956, I say 
to the committee that I will be a candidate for President of the United 











216 POLITICAL BROADCASTS—EQUAL TIME 


States in 1960, in as many of the State presidential primaries as I can 
and I leave it up to the committee’s conscience and judgment to decide 
whether they would ever consider Lar Daly a newsworthy-enough 
person to be shown on filmed TV newscasts. 

Thank you, Mr. Chairman. 

That is all [havetosay. Isay this. That section 315 must be pre- 
served as it is now set up and if anything, it must be strengthened 
and do not under any circumstances, give to TV networks or licensees 
the dictatorial] power of subjective determination. 

Thank you. 

Mr. Avery. I have just one question. 

Mr. Daly, is this your official announcement to be candidate for 
President in 1960, or had you made that before ¢ 

Mr. Daty. I had made that before. The reason I make it, Con- 
gressman Avery, is because an unusual change has just been made in 
the Oregon presidential primary. I suppose you read about it in 
the newspapers. They left it up to the Oregon secretary of state to 
decide whether your name should be placed on the Oregon Presi- 
dential Primary Ballot. And one provision is that any candidate 
who has been mentioned as a candidate for President of the 
United States, by national news media, will have his name placed on 
the Oregon ballot; so I am hoping now that the press here, the free 
press of America, will mention the fact in their news columns, that 
Lar Daly stated he was going to be a candidate for President in 1960, 
Then the Oregon secretary of state will certainly place my name on 
the 1960 Oregon ballot. 

Mr. Avery. That will be on the record, of course, because it was 
made in the hearing committee, that you so made the announcement 
today. 

Mr. Daty. The Chicago Tribune has already mentioned it, Mr. 
Congressman, as a result of the Senate hearings. 


Thank you. 


(Mr. Daly later submitted the following supplemental] statement:) 


SUPPLEMENTAL TESTIMONY OF LAR Daty, Curicaago, ILL., TO THAT GIVEN ORALLY 
TO House INTERSTATE AND FOREIGN COMMERCE COMMITTEE ON JULY 1, 1959, mx 
WASHINGTON, D.C. 


Mr. Chairman and members of the committee: An event of extraordinary, 
providential import has occurred in Chicago on July 6, 1959, which shows, once 
and for all, why the Congress must not, under any circumstances, exempt TY- 
newscasts from the equal-time provisions of section 315 of the Communications 
Act, as decided and affirmed, wisely, by FCC. This event concerns the Chicago 
owned and operated local TV _ station of Columbia Broadcasting System, 
WBBM-TYV, which, as the committee knows, is the same TV licensee and the 
same CBS TV-radio network which defied established law and the authority 
of the United States of America (the FCC) on February 19, 1959, and refused 
to give Lar Daly the free and equal TV time to which he was entitled. 

Attached as Exhibit A of this supplemental testimony is a news story from the 
Chicago Sun-Times of July 8, 1959, written by a Paul Molloy, the newspaper's 
television-radio editor. The story tells of the unethical practices, breach of 
faith, deviousness, lack of cricket, subterfuge, bootlez show, stooping so low, 
violation of common ethics, violation of agreements and mutual understanding, 
unfair, irresponsible, and secret, furtive, and unethical grandstand play of the 
CBS networks Chicago TV Licensee in showing, live and on film in portions of 
its regularly scheduled TV newscasts, the dinner given by the mayor of Chicago 
for Queen FPlizabeth of England, in the Conrad Hilton Hotel, Chicago, in the 
evening of July 6, 1959. 
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These most grave charges of bad faith, dishonesty, unfairness, and even lack 
of common ethics are not made by Lar Daly in this instance, though I have said 
practically the same thing in my previous testimony before this committee and 
the Communications Subcommittee of the U.S. Senate on June 19, 1959. These 
accusations are made by the other three brother TV licensees of WBBM-TV in 
Chicago, to wit, WNBQ-TV (NBC owned and operated, channel 5) ; WBKB-TV 
(ABC and channel 7); and WGN-TV (Chicago Tribune and channel 9). 

CBS, in all its testimony before this committee and the Senate subcommittee, 
has constantly attempted to drive one salient point into the ears of the Members 
of Congress. It is, in substance, “Congress, you can trust us (CBS) to be fair 
and square as regards showing political candidates on our TV newscasts. Just 
remove TV newscasts from the obligatory provisions of section 315 and every- 
thing will be fine and dandy. Then we won’t be inhibited, restrained, and 
shackled in our duty of adequately presenting the news to the American TV 
viewers who most anxiously await our TV newscasts, and who just can’t wait 
to read the news in the old-fashioned and obsolete method of getting it from 
their daily newspapers. As honorable members of the fifth estate and pioneers 
of the modern, speedy, on the spot, type of electronic journalism, the Congress and 
the American people can rest assured that we will never show any favoritism to 
one political candidate, or discriminate against any candidate on our regularly 
scheduled TV newscasts, which we, as a network or licensee, initiate in use of 
our facilities and over which the candidate has absolutely no control, either as 
regards the contents or the effect on the TV viewing and voting public. Hasn’t 
our past record of being fair, impartial, and objective to all legally qualified 
eandidates been good and satisfactory, as Paul Butler, present Democratic 
national chairman, stated to this committee on July 1, 1959, in his testimony? 
Of course, the same Paul Butler didn’t think we and the other networks were 
very fair and square on March 1, 1956, when he said all those bad things about 
us in the press at that time, but things are different now as Paul Butler surely 
knows. Don’t pay any attention to the William Schneider legal outrage of 
March 1952 when the FCC and the U.S. Court of Appeals had to slap us into 
line to comply with established law; or the Lar Daly case of March 1956, which 
he screams is the most monstrous political crime in American history; or the 
Lar Daly issue of February 1959 wherein we again deliberately overlooked com- 
plying with established law as ordered to do by lawful authority, with the result 
that Lar Daly was willfully deprived of his statutory rights. Remember, Daly 
and Schneider are just a couple of minor, fringe candidates looking for free 
publicity on TV, and, in our opinion, the likes of them never have a ghost of a 
chance to win an election, so why worry about their rights and the rights of 
others like them? Congress, just let us exercise our bona fide editorial opinion 
as to which candidates are newsworthy and which are not, and, rest assured, 
all candidates will get an even break on our TV newscasts. Don’t pay any 
attention to Lar Daly and his insistent emphasis on the point that networks and 
licensees must not, under any circumstances, be granted the power of subjective 
determination, in all its awesome and fearful possible effect, and which Lar Daly 
says is completely alien and abhorrent to all our American concepts of a free, 
representative political society, and consistent only with dictatorial political 
tyrannies as necessary for their very governmental dominance and perpetuity. 
Congress, remove TV newscasts from section 315, and let TV radio networks 
breathe the free air of unrestrained electronic journalistic liberty, as does our 
unwilling brothers of the fourth estate horse and buggy newspaper journalism. 
Has not our Chicago Queen Elizabeth dinner scoop proven conclusively how 
unwise Congress has been in the past by refusing to exempt newscasts and other 
TV political formats from the suffocating and crippling effects of section 315(a) 
of the Communications Act?” 

Members of the committee, what I have stated in the above paragraph is 
sufficient unto itself in logic and commonsense to prove, beyond all doubt, that 
TV newscasts, and all other political TV formats of any description, must be 
retained as coming within the obligatory equal opportunities provision of sec- 
tion 315(a) of the Communications Act, as the FCC so wisely and ably demon- 
strates in its June 15, 1959, interpretive opinion affirming the original February 
19, 1959, order in the Lar Daly-CBS newscast matter. Members of the commit- 
tee, remember, in that instance the shoe happened to be on Lar Daly’s foot. 
Tomorrow it could be on the foot of any member of this committee, or any and 
even many of the present Members of Congress, as well as on the foot of any or 
many of the thousands of candidates for political office from this day onward 
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in America, big shots as well as little guys, whether they are contending for 
the highest of major offices or the least of minor public positions. Mr. Chair. 
man, I request the other Chicago press clippings be included as part of exhibit 
A 


Mr. Chairman and members of the committee, I would like, also, to submit the 
following reasons why TV newscasts must not be exempted from section 315(a), 
and suggestions as to how the FCC and section 315 can be strengthened so ag to 
realize more fully the desired ideal of “equal justice under law,” which jg 
after all, admittedly the very heart and foundation of American jurisprudence: 


REASON 1 


Gov. Orval Faubus, of Arkansas, is not generally liked by Negro elements 
because of his position on the school integration problem. Negroes constitute 
a large buying force in many northern cities. If a northern city TV station, on 
its own initiative, showed Orval Faubus as a candidate for President of the 
United States on its newscasts is it not likely that organized Negro groups 
would promote a boycott of products of companies which commercially sponsor 
the newscasts, and possibly organize picketing demonstrations against the TV 
station studios? 

Conversely, the same thing could happen to Roy Wilkins, the Negro leader 
of the National Association for the Advancement of Colored People, in many 
southern TV stations if he happened to be a candidate for President of the 
United States. 

Gerald L. K. Smith, the leader of the Christian nationalist crusade who 
made a substantial race for U.S. Senator from Michigan in the early 1940's, is 
not generally liked by Jewish elements in this country. Jewish elements exert 
a tremendous influence in the TV medium, especially the networks segment. Is 
it conceivable that any of the networks, or hardly any of its affiliates, would 
initiate use of its facilities to show Gerald L. K. Smith on any of its TV news- 
casts, if Smith was a candidate for President, Senator, or Governor? 

Conversely, if Smith, or anyone holding his political and social opinion of 
Jews in America, owned or exerted any influence in a TV network or station, 
would they initiate use of facilities for ex-Senator Herbert Lehman of New 
York State if Lehman was running for President, Senator, or Governor? 

Cyrus Eaton, the Ohio industrialist, is probably the best known advocate of 
the policy “that you can do business with Communist Russia.” Lar Daly is 
definitely 100 percent opposed to such a policy because of his well-known “Amer- 
ica first in politics” principle. Would Cyrus Eaton, if he owned or exerted any 
influence in a TV network or station ever initiate use of facilities to show Lar 
Daly on a TV newscast as a candidate for President of the United States? 

Lar Daly states quite honestly and frankly that, if he owned or exerted any 
influence in a TV network or station, he would not initiate use of facilities 
on a TV newscast showing Cyrus Eaton for even 1 second, if Eaton was a can- 
didate for President, Senator, Governor, or even village dogcatcher. 

No, gentlemen of the committee, this all-compelling reason, cited above, is 
proof positive in itself why TV newscasts must not be exempted from section 
315. 

REASON. 2 


A eandidate for major public office, even one running for President of the 
United States, finds it nearly impossible to buy TV time between the hours 
of 6 p.m. and 11 p.m. on TV stations, especially in the large cities. Most big 
city TV stations are affiliated with one or more of the big three TV networks. 
As such, they are subject to the time option agreements with the networks during 
those five all-important prime hours from a TV viewing point of view. One 
minute of TV time between the hours of 6 and 11 p.m. is worth more than 
1 hour of any other TV time to a candidate for office. He appeals mainly 
to persons over 21 years of age. Before 6 p.m., most male persons are at work 
or on the way home from work. Most female persons, if home, are busy with 
the housework or minding children, and are not watching television. After 
11 p.m., such people are getting ready for bed, as they are, of necessity, early 
risers. Further, people who watch TV newscasts are possessed of what I term 
“political and social consciousness.” They are intrested in politics, government, 
and international affairs. They are the type of citizens who vote in a primary 
or election. A politician running for office must rifle-shot his propaganda appeal. 


It is a waste of money for him to obtain TV exposure before viewers who 


usually have little concern for politics and seldom bother to vote. 
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REASON 3 


Bx-U.S. Senator Dill, of Washington State, is quoted in the press as saying 
that “he feels newscasts were never intended to be included within the obliga- 
tory equal-time provisions of section 315.” However, he definitely states to 
“leave the section 315 alone and not disturb the wording as is, else it might 
create a Pandora’s box of trouble and lead to incessant complaints.” It must 
be pointed out that there is absolutely no connection whatsoever between the 
medium of television and that of radio. The technical structure and composi- 
tion of each medium is totally unrelated to the other and as different as day 
and night. Electronics engineers know this to be a fact, and they could far 
petter explain the fact to the committee than could I. However, as for their 
respective effects on their viewers and listeners, I remind the committee that 
television is a stop-and-watch phenomenon. It is a command performance 
when utilized or its sole and primary purpose. The viewer, to appreciate and 
absorb its intended effect, must watch the TV screen. He practically can do 
nothing else, or he misses the whole point and object in approaching the medium 
in the first place. With radio, the approach, utilization, and effect produces a 
yastly different reaction. The usual routine of work, or even play or relaxa- 
tion, need not necessarily be changed or interrupted when employed for its 
primary purpose. Radio relies solely on sound to effect its purpose and it is 
directed exclusively to the ear of the hearer. Unlike television, which directs 
itself mainly to the sight of the viewer, radio does not possess the immediacy 
of remote personal participation which television does. The ultimate effect of 
radio can either be accepted or rejected by the hearer. He can hear the sound 
coming from radio but need not be paying attention so as to understandably 
absorb what he is hearing, especially if the sound is spoken words such as these 
of a political candidate. However, a viewer of television would have to be in 
a trance or sleeping with his eyes open, to mentally and intellectually miss the 
import of the picture image transmitted by the miracle medium of television. 
When Senator Dill gives his opinion that newscasts were not intended as com- 
ing within section 315, he is speaking about radio exclusively, not television. In 
1927, when the Federal Radio Act was enacted, and even to this day, prac- 
tically all radio newscasts are of 5-minute duration. It is rare that they are of 
longer time periods. Naturally, radio newscasters do not have the time to 
utilize either the live or mechanically reproduced voice of a political candidate 
on a radio newscast. This simple fact was commonly understood by the Con- 
gress when the Radio Act of 1927 was made law. The question of equal time 
for reply for political candidates on radio newscasts never entered the legis- 
lators minds, and rightfully so, from a point of logic and ordinary common- 
sense, Naturally, a political candidates would rarely, if ever, attempt to initiate 
use of a radio station’s facilities on its newscasts in his behalf, nor would he 
seek to have anyone else initiate such use in his behalf. What could he ac- 
tually gain? The mere pittance of scatter-shot audial time he might attain 
would violate the logical and metaphysical principle of de minimis. Besides, 
radio listeners, expected to hear a news broadcast would be surprised to hear 
the voice of a political candidate extolling his candidacy, and would undoubtedly 
take umbrage against him by voting for his opponent, for the reason that their 
expected 5 minutes of news for which they had been waiting was, in great part, 
nothing more than a political talk, and completely out of place on a newscast. 


REASON 4 


Returning to Paul Butler, the national chairman of an established political 
party. If my memory is correct, he made a statement in his testimony to the 
committee which, in substance, derided and ridiculed the thought of, “the Man 
With a Pig” and “the Man Who Likes To Eat Vegetables” receiving equal time 
on TV and radio with what Mr. Butler terms the major political party nominees 
for President of the United States. This startling, completely un-American con- 
cept of political justice, held by the head of an American political party, calls 
for the immediate dismissal of such a person from his highly responsible post. 
It is laughable when one considers that Mr. Butler terms himself a liberal in 
politics, supposedly looking out for the interests of the little guy. Mr. But- 
ler should be told by this committee, in the most forceful terms possible, that 
“the Man With a Pig” and “the Man Who Likes To Eat Vegetables,” has as 
much right and as great right to equal justice under law in America, as has 
“the Man With the Hole in the Sole of His Shoe,” “the Man With the Golf 
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Stick,” and “the Man With the Uncle Sam Campaign Suit.” Mr. Butler, parrot. 
ing the stereotyped line of the networks, regimented TV-radio licensees, the 
National Association of Broadcasters, and a large segment of the American 
press, constantly lays emphasis on the major political parties theme. In Amer. 
ica, the President of the United States is elected by the process of what is known 
as the electoral college. Up to 1956, a majority of the votes in the electora} 
college decided which political party won the Presidency, viz, a necessary 
minimum of 266 out of a 531 total. In 1932, 1936, 1940, and 1944, the Demo. 
cratic Party candidate for President received 88 percent, 98 percent, 82 per. 
cent, and 77 percent, respectively, of the electoral college vote. Would not Mr, 
Butler agree that the Republican Party, as far as its presidential candidate 
was concerned, was definitely a minor political party, especially in the years 
1932 and 1936? In 1928, 1952, and 1956, the Republican Party candidate for 
President received 80 percent, 80 percent, and 84 percent, respectively, of the 
electoral college vote. Can Mr. Butler deny that the Democratic Party, as 
far as its presidential candidate was concerned, was definitely a minor political 
party in 1928, 1952, and 1956? It appears that, based on a logical and com- 
monsense interpretation, it all depends on what foot the minor party shoe is 
on at a given time. Mr. Butler must know that the popular vote received by 
any political party presidential candidate means absolutely nothing in the con- 
stitutional law of this Republic. All that counts, as far as the law is concerned, 
is the vote received in the electoral college. Under Mr. Butler’s liberal and 
bleeding-heart conception of the basic and foundational maxim of American juris. 
prudence, we should change the four key words from equal justice under law 
to selective justice under law. 


REASON 5 


“Dr. Cyclops” is the all-embracive political term I use to describe the various 
agencies, elements, and individuals which basically and consistently are opposed 
to fundamental Christian moral precepts as the foundational structure of the 
political and social order in America. Specifically, they are lumped together 
under the terms, “left-wing,” “phony liberal,” “pinko,” “bleeding-heart,” “wob- 
bly,” and currently, “political beatniks.”” The three most conspicuous and well- 
organized and financed of these groups are the so-called American Civil Liberties 
Union, the Americans for Democratic Action, and the Committee for an Effective 
Congress. There are many other mincr “Dr. Cyclops” groups but these are the 
three main ones. They supposedly are concerned mainly with protecting the civil 
and political rights of what they delight in terming “minority” groups. Actu- 
ally, what they really are is nothing less than an organized effort to usurp and 
arrogate to themselves the legislative powers of the Congress of the United 
States. There are supposed to be three branches in the constitutional structure 
of our American political system—the legislative, executive, and judicial. In 
reality, these “Dr. Cyclops” groups accept the fact that there is a fourth branch, 
which, for purposes of simplicity and clarity, can be described as the pressure 
branch. The American Civil Liberties Union is the “granddaddy” of them all. 
This self-styled superlegislative group urges this committee to exempt TV 
newscasts from the equal time provisions of section 315. I submit to the com- 
mittee, that the very fact such a “Dr. Cyclops” group as the ACLU wants TV 
newcasts exempted is reason enough not to do so, and thus let the overwhelm- 
ing majority of the American people, who are opposed to practically everything 
“Dr. Cyclops” stands for in a moral and social sense, know that its Congress still 
truly represents them in the legislative branch of their Government. 

U.S. Supreme Court Justice Felix Frankfurter recently stated an amazing 
fact regarding the deciding of law cases in this country. In effect, he said that 
issues at law “must be decided in the courtroom and not in newspapers.” The 
greatest editorial outcry in the history of American journalism is being made 
against the February 19, 1959, ruling of the FCC in the Lar Daly case. It can 
Only be described as an organized, nationwide editorial cackle against the unani- 
mous decision of the FCC, rendered in 4 of the 6 TV newscast incidents involved, 
constituting about 93 percent of the free and equal TV time at issue. In the 
remaining 2 incidents, the FCC vote was 4 to 3 in Lar Daly’s favor, and only 
7 percent of the free TV time was concerned. Added to this was the massive 
editorializing on the TV newscast issue by the TV-radio networks over their 
comprehensive and far-flung transmission facilities, reaching into practically 
every nook and corner of the land. This all-out editorial assault, against the 
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considered opinion of the lawful Federal regulatory agency empowered to adjudi- 
eate the issue, has resulted in the most one-sided and unfair presentation of the 
ease to the American people generally. A very important requirement of the 
Communications Act obligates broadcasters to provide equal time for reply on 
their TV-radio facilities, and thus maintain a fair and bulanced presentation of 
an important public issue of a controversial nature to the public. The TV -radio 
industry themselves, in all their pleadings before the FCC, describe the TV 
newscasts equal time dispute as of transcendent, overwhelming, and overriding 
importance, as has the U.S. Attorney General. Lar Daly has asked the networks 
and 23 key TV licensees for 30 minutes free time, Simultaneously, over their 
multinetwork facilities, to present the other side of the issue to the American 

ple. The networks and certain of the licensees have refused without giving 
any concerete reasons. Lar Daly has now appealed to the FCC to order the 
networks and licensees to provide him with the free time for reply. As of this 
date. no decision on the matter has been rendered by the FCC. Lar Daly asks 
the help of the Congress in securing him the 30 minutes free TV and radio time, 
and thus put into practical effect the clear and simple provision of the law, 
squarely applicable to the issue. 


REASON 6 


The principal network petitioner involved in seeking to remove TV newscasts 
from the purview of section 315 is Columbia Broadcasting System. This is also 
the largest and most powerful, financially, of the three major TV and/or radio 
networks. In its petition for reconsideration before the FCC seeking a reversal 
of the February 19, 1959, order, CBS definitely appears as a plaintiff with un- 
clean hands. Legi stabilitae obtemperandum is the classical Latin phrase 
denoting the implied and inferred “power of law.” The correct literal English 
translation is rendered “it is the estzblished law to be obeyed.” The “It” in 
the matter at issue is section 515 of the Communications Act. The FCC is 
authorized and empowered by the act to interpret and define section 315, and 
expect to have its decisions obeyed by all parties of good will and right intent. 
CBS, deliberately and with malice aforethought, defied the FCC; rendered 
nugatory its lawful authority; made the Commission a laughingstock in the 
eyes of the whole country, and particularly so before the other members of the 
Nation’s TV and radio industry; and finally, by its willful contempt and dis- 
tain for law, deprived Lar Daly of a valuable property right guaranteed by 
statute, thus subjecting itself to civil and criminal penalties which could 
definitely result in the total cessation of its operating privileges as a national 
TV and radio network, and the suspension and loss of its notwork-owned and 
operated individual TV AM and FM licenses. Lar Daly asks of this committee, 
“Is CBS, in a corporate business sense, any better or entitled to any more con- 
sideration than an Al Capone or a John Dillinger would be in a social sense?” 
Remember, this is the same network which, through its Chicago owned and 
operated TV station, WBBM-—TYV, is the subject matter of exhibit A attached to 
this supplemental testimony document. Also, it is the same network involved 
on the side of injustice in the March 1952 William Schneider; the March 1956 
Lar Daly; the February 1959 Lar Daly; and the July 1959 Chicago TV stations 
ceases. How long is this network champion of the bad faith and broken word 
policy going to be allowed to get away with its contemptuous defiance for the 
law of the land, based on the apparent assumption that it, as of right, owns and 
operates the public airwaves for its own private financial profit? 

Section 1.191(g) of the FCC Rules and Regulations Pertaining to Practice 
and Procedure (Title 47—Telecommunication, ch. 1, pt. 1, docket No. 11846, 
FCC 57-1353) reads as follows: 

“Without special order of the Commission, the filing of a petition for recon- 
sideration or rehearing shall not excuse any person from complying with or 
obeying any decision, order, or requirement of the Commission, or operate 
in any manner to stay or postpone the enforcement thereof. However, upon 
good cause shown, the Commission will stay the effectiveness of its order or 
requirement pending a decision on the petition for reconsideration or rehearing.” 

The FCC, in its June 15, 1959, interpretive opinion affirming its February 19 
original decision and order in Lar Daly’s favor, on page 6, point 4, states 
“Station WBBM-TYV did not comply with the Commission’s telegram (the FCC 
order on February 19, 1959) and did not afford equal opportunities to Lar 
Daly.” (WBBM-TV is CBS in Chicago. ) 
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In point 17 of the FCC June 15 opinion, it states that Lar Daly askeg the 
FCC to strike and dismiss all pleadings of CBS before the FCC, on the grounds 
that CBS was not before the Commission with clean hands, the very first 
requisite in law necessary for joining of issue. CBS, in reply to Lar Daty’s 
unclean hands allegation, took cowaruly refuge in a classical legal technicality 
which for specious argument and devious subterfuge in avoiding a simple issue 
of fact is without parallel in the history of section 315. 

Point 71 of the FCC opinion states: 

“A final observation is here pertinent. As we have seen, NBC complied with 
our interpretation and pursued its remedy as it had a right to do, i.e., petition 
for reconsideration. CBS decided not to comply with our interpretation and did 
not afford Daly the few minutes to which he was entitled. Undoubtedly there 
are situations where it can be claimed that compliance with a Comuiisyiop 
ruling would result in irreparable injury to the petitioner or the public, Jy 
such cases, a stay might be warranted. It is obvious, however, that in the 
case before us, compliance by CBS would not have resulted in such irreparable 
injury. NBC’s action proves that. On the other hand, time was of the essence 
in this case and CBS's refusal to comply negated the effect of our ruling. Under 
these circumstances, we conclude that CBS should have complied with the Com. 
mission’s interpretive ruling as expressed in its interpretive telegram of Feb. 
ruary 19, 1959.” 

In point 72 (the last point), the Commission states: 

“In light of the above, the petitions herein for reconsideration of our inter. 
pretations of February 19, 1959, are denied.” 

On June 26, 1959, CBS filed a petition for review of the original order ang 
subsequent interpretive opinion of the FCC with the U.S. Court of Appeals for 
the District of Columbia Circuit. On July 2, 1959, NBC also filed such a peti. 
tion for review with the same court, NBC, as a nationwide TV-radio network, 
the same as CBS, admits in effect the validity of Lar Daly’s unclean hands 
charge against CBS in its pleadings before the FCC. On page 6, last para- 
graph of the NBC petition for review, it states in part: “* * * and because of 
the statutory requirement that a request for reconsideration does not stay 
the effectiveness of such a ruling * * *” (i.e., the original FCC February 19, 
1959, order to Chicago TV stations that Lar Daly was entitled to free and equal 
time for reply on TV newscasts). 

Lar Daly most strongly urges the committee to consider the terrible and 
frightful consequences that could have happened in the Chicago primary for 
mayor of February 24, 1959, as the result of CBS’s willful and deliberate de 
fiance of and refusal to obey established law so long as it is in force. Suppose 
that, after CBS had denied Lar Daly the six TV newscasts separate incidents 
to which he was entitled, the result of the February 24, 1959, Democratic pri- 
mary for mayor of Chicago was, Richard J. Daley, 300,000 votes; and Lar 
(America First) Daly, 299,989 votes. Lar Daly has lost by one vote. It is not 
reasonable to assume that, if Lar Daly had received the free and equal TV 
newscasts time due as of right from CBS, he might have taken one vote from 
Richard J. Daley’s total and added it to his own, thus making Lar Daly the win- 
ner by one vote. Or might Lar Daly also, as the result of appearing on the six 
separate CBS-TV newscasts, picked up an additional two votes, thus making him 
the winner by one vote? Can CBS, or any fair-minded and rational person, 
say with absolute certainty that Lar Daly would not have succeeded in taking 
one vote from Richard J. Daley’s total, or would not have been able to add 
an additional two votes to his own total, if he had received the six separate 
“exposures” on TV newscasts from CBS? If the final vote had been as close as 
illustrated with Lar Daly as a one-vote loser, and having lost forever, with 
no chance of regaining, the six separate TV newscast appearances which CBS 
should have provided him under law, would the committee and the American 
Congress agree that Lar Daly and his 299,999 supporters would be perfectly 
justified in Christian morals in tearing the CBS Chicago TV studio apart brick 
by brick, and preventing it from ever again wreaking such a monstrous injus- 
tice on another political candidate or public office? 

Consider the immensely dangerous and harmful effect the CBS “law-breaker” 
action could have, by its exemplary precedent, on the remaining TV and radio 
stations in America. Can they not say. if faced with the same situation in a 
political contest in their areas, “Well, CBS got away with defying and disobey- 
ing established law in Chicago in February 1959. Why can’t we?’ Any 80 
called compensatory dameges which Lar Daly might secure from a court of law 
from CBS, based on the legal maxim that “for every right there is a remedy” 


lle lela le Ce OD 


| the 
unds 
first 
aly’s 
lity, 
issue 


with 
ition 
1 did 
here 
SS1OD 

In 
| the 
rable 
ence 
nder 
Con 
Feb- 


nter- 


and 
s for 
peti- 
vork, 
ands 
para- 
se of 
stay 
v 19, 
qual 


and 
y for 
e de 
pose 
dents 
, pri- 

Lar 
s not 
1 TV 
from 
win- 
e six 
xy him 
Tson, 
iking 
add 
arate 
se As 
with 
CBS 
rican 
‘ectly 
brick 
njus- 


aker” 
radio 
in a 
obey- 
y 80 
f law 
nedy” 


POLITICAL BROADCASTS—EQUAL TIME 223 


is completely irrelevant and unimportant to the issue. Even the award by a 
court of law of massively substantial exemplary and punitive damages to pre- 
vent the recurrence of the crime by another network or licensee in the future, 
is secondary to the most important action that must be taken. It is that the 
Congress of the United States must greatly strengthen the punitive provisions 
for willful and deliberate failure to comply with an order of the FCC, regard- 
ing section 315, on the part of any TV and/or radio network or licensee. If 
this remedial action is not taken by the Congress immediately, the approach- 
ing 1960 primary and general elections for President of the United States and 
high State offices can result in outbreaks of nationwide violence and destruc- 
tion, directed against the physical facilities and even managing personnel, of 
the unfair law-breaking and law-defying networks and licensees. The Congress 
must not forget that television is today the miracle medium as far as political 
elections are concerned. It is absolutely the most important single medium for 
propaganda as far as a candidate is concerned. The November 1958 elections 
proved that point beyond all doubt. One thing is certain above all the right to 
free and equal access of television use must be assured in 1960, or else, the 
peace and tranquillity of America’s political and social order is in for an up- 
roarious upheaval. 
REASON 7 


Every member of this committee, and the entire membership of the Congress, 
should read in its entirety the June 15, 1959, interpretive opinion of the FCC 
before they make up their minds on whether to exclude TV newscasts from the 
obligatory provisions of section 315. The FCC interpretive opinion is a monu- 
mental masterpiece of logic and commonsense. It completely demolishes the 
specious and juvenile arguments of the networks petitioners in the matter. No 
Member of the Congress, whether in the House or Senate, can, in justice and 
with good conscience, decide how to vote on the TV newscasts equal time issue 
until he or she has first read and absorbed all 55 pages of the opinion. A thor- 
ough reading of the opinion refutes completelv the unfair and dastardly charge, 
made by certain newspaper, magazine, and TV-radio elements, that the FCC has 
ducked its responsibility in the issue and thrown the matter into the lap of 
Congress. The FCC interpretive opinion definitely reestablishes the authority 
and independence of the FCC as a Federal regulatory agency, free from the 
outside influence and pressure with which it was formerly plagued. This tre- 
mendous accomplishment for good is due primarily to the wisdom and foresight 
of House Speaker Sam Rayburn in creating the House Committee on Legislative 
Oversight to investigate the regulatory agencies of the Federal Government. 
The Legislative Oversight Committee did a megnificent job in its 1958 investi- 
gations, and the beneficial results are now felt nationwide by the renewed confi- 
dence and trust which the American people have today in the operation of their 
Federal regulatory agencies. 

SUGGESTION 1 


The FCC should be completely severed from any connection with the execu- 
tive branch of the Government. The FCC is the chil? of its father. the legis- 
lative branch of Government which is the Congress. The Coreress alone should 
appoint the Commissioners and name the Chairman of the FCC, and also the 
administrative heads of the policymaking departments. In this way the FCC 
would be directly and solelv resnonsible to the Congress for its actions. With 
two. and possibly more, different political party congressional members acting 
as watchdogs of the FCC, it could be far better sunervised and regulated than 
it is at present. The appointment of the FCC Commissioners and department 
heads by the executive branch has been a suffocating blanket on the independ- 
ence and freedom of action of the Commission’s efficacy as a fearless and 
impartial regulatory agency in behalf of all the American people. 


SUGGESTION 2 


This committee must look into the matter of TV station WTTW, Chicago, 
which is a noncommercial educational licensee. Such stations are subiect to 
the obligations of section 315. On February 19, 1959, WTTW-TV was ordered 
by the FCC to provide Lar Daly with a half-hour free time to reply to a similar 
half hour afforded Richard J. Daley, Lar Dalv’s opponent for the Democratic 
primary nomination for mayor of Chicago, on February 24, 1959. WTTW-TV, 
like CBS Chicago, blatantly defied and refused to obey established law in the 
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instance. Lar Daly spoke with a Dr. John W. Taylor, executive director of 
WTTW-TV, Chicago, on the telephone. Lar Daly asked Dr. Taylor to make 
arrangements on his station for the free half hour of TV time. Dr. Taylor tojg 
Lar Daly he was afraid of endangering the station’s tax-exempt status granteq 
by the Internal Revenue Service. Lar Daly told Dr. Taylor there was no cop- 
flict in obeying section 315 of the Communications Act and his station’s tax. 
exempt status. Lar Daly had the Deputy Director of the Chicago Interna] 
Revenue Service speaks with Dr. Taylor on the telephone. The IRS officia) 
assured Dr. Taylor his station would not get in any trouble by complying with 
the order of the FCC. Dr. Taylor, despite such official assurance, still refuse 
to grant Lar Daly his statutory rights and, in fact, denied Lar Daly those rights, 
A short while later Dr. Taylor sent Lar Daly a letter which, in effect, simply 
stated that WTTW-TV does not carry political broadcasts on its programs, 
The sponsoring committee of WTTW-TV contains the names of some of the 
wealthiest people in the Chicagoland area. Every year WTTW-TY, in the guise 
of a poor beggarman with a tin cup, appeals to the parents of Catholic parochia] 
schoolchildren in Chicagoland for money to keep station WTTW-TV in the 
educational TV business. The beggar envelopes are given directly to the chil- 
dren to bring home to their parents. Lar Daly has, in the past, contributed to 
the appeal. There are about 45 of these noncommercial educational TV licensees 
in operation today. Is the committee going to let WI'TW-TV, Chicago, get away 
with obvious and deliberate flouting of established law, and thus set an extremely 
bad example to the rest of the educational TV licensees? One of your commit- 
tee’s members, Congressman Dan Rostenkowski, of Chicago, Ill, should be 
particularly interested in the revelations of this suggestion 2. He asked a CBS 
official who was testifying before the committee on July 1, 1959, whether 
WTTW-TV, Chicago, had been ordered to comply with the FCC February 19, 
1959, order in Lar Daly’s favor. The CBS official replied that he did not know 
the facts of the matter. The facts cited herein are accurate in all details, 


SUGGESTION 3 


Lar Daly asks the help of the committe in regard to th filing of the petition 
for review, by CBS and NBC, with the U.S. court of appeals. The Attorney 
General of the United States, under Public Law 901, is required to stand behind 
and back up in court the order and interpretive opinion of the FCC, made in 
Lar Daly’s favor. It is extremely important to Lar Daly’s rights in the matter 
that the Attorney General do so before a court of law. Newspaper and maga- 
zine stories state, in effect, that the Attorney General publicly said if the FCC 
did not reverse its original February 19 order, he would not defend the FCO 
ruling if brought to a test in court by the networks. This is an extraordinary 
situation. The networks have already asked for, and probably have had, a 
pretrial conference on the petition for review with the Attorney General’s office. 
Lar Daly’s case may be adversely affected before the court if the Attorney 
General of the United States fails to appear before the court in the FCC's 
and Lar Daly’s behalf. What can the committee do to help the FCC and Lar 
Daly? 

SUGGESTION 4 


Lar Daly asks the committee to take careful note of the brutal and open- 
faced threat to the Congress of the United States, made by the president of 
KOOL-TV, Phoenix, Ariz., and, in substance, by the president of CBS, to the 
effect, that their faces (U.S. Senators and Representatives) will disappear from 
television screens unless the controversial equal time rule is changed. This 
would be an excellent opportunity for the committee to take both of these 
hard-riding, straight-talking, shoot-from-the-hip characters over its congres- 
sional knee, and give them a good, old-fashioned congressional spanking where 
it will do the most good, for the sole purpose of showing them, once and for 
all, just who really controls and regulates the airwaves above their heads for 
all the American people. 

SUGGESTION 5 


Lar Daly most strongly advocates to the Congress that, in view of the proven 
bad faith and broken word of the king network (Columbia Broadcasting System), 
as regards section 315, that all TV and/or radio networks be immediately 


placed under the licensing provisions and direct control of the FCC, as are 
licensees. 


Qe das 


— — 


mm a oe Oo 


etait tenes elie 


on 
ey 
nd 

in 
ter 
ya- 
CC 
CO 


ry 


ey 
0's 
ar 


ere 


ren 
n), 
ely 
are 


emma 


POLITICAL BROADCASTS—EQUAL TIME 925 


SUGGESTION 6 


The FCC interpretive opinion of June 15, 1959, suggests that Lar Daly did 
not demand equal time for reply on certain TV newscasts carried by licensees 
WNBQ, WBKB, and WGN, all TV, Chicago. That is not correct. Lar Daly 
did demand all of such time, and can prove it conclusively to the FCC, the 
Congress, and any court. 

CONCLUSION 


Lar Daly suggests to the committee, the entire House and the Senate, that 
in view of the undeniable facts and revelations contained in this supplemental 
testimony, all Senate and House resolutions and bills, filed for the purpose 
of exempting TV newscasts from the provisions of section 315, be withdrawn, 
and section 315 be allowed to remain as is, and the FCC’s interpretations and 
definitions of section 315, as to congressional intent and purpose, remain as 
so stated to this date. 


Exuisit A—Part I 
[From the Chicago Sun-Times, July 7, 1959] 
QUEEN’S DINNER TELECAST StTrRsS BROADCASTERS’ HASSLE 
(By Paul Molloy) 


A bitter hassle among local television broadcasters broke out Tuesday over 
coverage of Queen Elizabeth’s Chicago visit. 

The battle, marring what had been a cooperatively produced pool coverage, 
involved channels 2 and 7 and Mayor Daley’s office. It erupted over channel 
2’s unscheduled live telecast of Mayor Daley’s dinner for the Queen at the Con- 
rad Hilton Hotel Monday night. 

The event, capping the Queen’s visit here, had not been listed as a video 
showease in the pooled project which also involved channels 5 and 9. 


UNETHICAL PRACTICES 


The telecast brought charges of “unethical practices” against channel 2 and 
a vow by channe! 7 that it will never again participate in such handling of pub- 
lic events. Sterling (Red) Quinlan, ABC vice president and channel 7 boss, 
fired a prickly telegram to that effect to the mayor Tuesday afternoon. 

Lloyd Yoder, NBC’s Midwest vice president and channel 5 chief (who at- 
tended the dinner), described the incident as “a pretty devious thing to do and 
a breach of faith.” He said his station had absolutely no knowledge that the 
dinner would be telecast adding, ‘Since we had a pool arrangement this hardly 
seems cricket, because we could have also had it on our 10 p.m. newscast.” 


CALLS IT SUBTERFUGE 


Ward Quaal, general manager of WGN-TV (channel 9) and WGN, who was 
also at the dinner, referred to the incident as “subterfuge.” He said, “I re- 
gard this definitely as a breech of good faith and never again will this station 
go into a pooled arrangement with channel 2.” 

Caught in the middle of the fight, Earl Bush, the mayor’s public relations di- 
rector, told the Sun-Times he was unaware that the dinner would be telecast to 
the public. Here’s what happened: 

To accommodate the overflow from the grand ballroom, Bush hired channel 2 
for a closed-circuit telecast of the dinner to be fed to the hotel’s Boulevard 
Room where hundreds of officials and newsmen were located. The proceedings, 
however, were relayed to channel 2 in time for a 7-minute splash on the 10 p.m. 
newscast. At 10:35 CBS station interrupted its late show for a further 20- 
minute showing of the proceedings. 


CALL IT BOOTLEG SHOW 


Quinlan protested that the other three stations had not been apprised of chan- 
nel 2’s plans. Calling it a “bootleg show” in view of the pool arrangements, he 
said: “I have never seen anyone stoop this low in a long time. This is against 
common ethics and we see no point in any further pool telecasts involving chan- 
nel 2.” 
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Bush said he was “very sorry” that the three other stations were unable to 
telecast the dinner, adding, “Since we were not told what was going to happen 
I don’t think we will pay channel 2 for its services.” It is understood that the 
station’s fee for the closed-circuit job was around $500. 


DECISION MADE SUNDAY 


Bush said: “It must have been a last-minute decision on their part or I would 
have known something about it.” 

Sis Atlass, program director at channel 2, who had been assigned to the pooled 
telecast, said the decision to feed the closed-circuit telecast had been made on 
Sunday. She also conceded that the station had not notified Bush of its intep- 
tions. 

Bush said he had offered the dinner as a live telecast to all four stations but 
all four hod turned down the offer. Quinlan’s protest to Mayor Daley was based 
on an understanding among the stations that this event was not to be telecast. 


TELEGRAM TO DALEY 


Quinlan said it was not his understanding that the dinner telecast was avail- 
able. His televram to Daley said in part, “that WBBM-TV (channel 2) chose 
to transmit this coverage as exclusive news over their own station, violating 
not only their agreements with your office but the spirit of the mutual pool- 
ing. * * * we deem unfair, irresponsible and unethical. We'd prefer to believe 
your personal displeasure with this incident is as strong as ours. In view of this 
incident we must insist that your representative not ask us again to participate 
with WBBM-TV in any pool arrangement. 

“This abrogation of the pool arrangement cost your honor millions of viewers 
who would have watched the highlights of the queen’s ball on all four stations, 
not merely on one station performing a secret, furtive and unethical grandstand 
play.” 





Exnipsitr A—PArT 2 
{From the Chicago Tribune, July 9, 1959] 
Datey Rervuses To Actin TV Poor DIsPute 


Mayor Daley indicated Wednesday that he did not propose to take any action in 
connection with the quarrel that developed among Chicago TV stations in the 
wake of the bootlegged telecast by WBBM-TYV, channel 2, from his dinner for 
Queen Elizabeth. 

Mayor Daley asserted that every station had the opportunity of presenting the 
Queen’s remarks from the dinner, in the grand ballroom of the Conrad Hilton 
Hotel, and telecasting the proceedings. He said it was his understanding that 
none of the stations wanted it, so a closed circuit TV was set up for the overflow 
crowd in the hotels’ Boulevard room. 

Executives of WGN-TV, WBNQ and WBKB had protested to Mayor Daley 
that under terms of the pooled telecast, the dinner was not listed as available to 
TV. Ward L. Quaal, general manager of WGN, Inc., told the mayor the WBBM- 
TV telecast was a breach of good faith. Sterling (Red) Quinlan, of WBKB 
charged that it was a violation of agreements for mutual pooling * * * irrespon- 
sible and unethical. Lloyd Yoder, Midwest NBC vice president, called the 
telecast a devious thing. 





Exnisit A—Part 3 
[From the Chicago Tribune, July 8, 1959] 


The jotted Lyon: Satirist Mort Sahl, back and big, at Mister Kelley’s says, 
“Yup, I’m in love with Phyllis Kirk (of the ‘Thin Man’ TV show) but we have 
yet to set a date.” She'll join him here * * * Mort’s typical Sahl-ty gag on why 
he missed his scheduled Monday opening: “I wanted to duck all that Queen busi- 
ness. You folks may have forgotten 1776, but not me.” 

Those hep in the ways of local TV suspect collusion between somebody at city 
hall and WBBM-TY. That seems to be the only way this station could have 
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pulled its sneak coverage of the royal dinner, which left the other three sta‘ions 
(supposedly part of a pool) out in the chill night air. Such recrimina- 
tions. * * * 


The CHarrMAN. Will you identify yourself? 


STATEMENT OF AARON ORANGE, REPRESENTING ARNOLD PETER- 
SEN, NATIONAL SECRETARY, SOCIALIST LABOR PARTY OF 
AMERICA 


Mr. Orance. I am Aaron Orange, representing Mr. Arnold Peter- 
gen, national secretary of the Socialist Labor Party of America. Our 
party traces its roots back to 1876, which makes us the third oldest 

olitical party in America. We are organized on our present basis 
since 1890. We are not a fly-by-night group. We are not crackpots. 

The CuatrrMan. You told us a moment ago, you would require 15 
minutes. I see you have 10 pages here. 

Mr. Orance. Approximately 15 or 20 minutes. 

The Cuatrman. I don’t think you can read that statement in that 
time. Do you mind including your statement in the record, and 
then summarizing it ? 

Mr. Orance. Well no. I prefer to read it. There were no such 
limitations placed on other witnesses and I feel that we should pro- 
ceed. 

The CHAtRMAN. It was not 5 :20 in the afternoon, either. 

Mr. Orance. That is not our fault. 

The Cuarrman. Neither is it ours. We just want to be here only 
solong. What I tried to do before we left here when we were called 
to the floor of the House, was to divide the time as best I could so that 
we could finish at a reasonable hour. 

I would like to express my appreciation—and I think the other 
members of the committee would join me—to the witnesses for limit- 
ing their testimony because we are not going to sit here on into the 
night. 

Mr. Orance. Would you prefer that I eliminate certain passages 
from this and reduce it to 15 minutes. 

The CHarrMan. I will give you 15 minutes. 

Mr. Orance. The Socialist Labor Party of America, which has 
participated actively in every presidential election since 1892, is 
deeply concerned over the current efforts to amend the Communica- 
tions Act of 1934 with respect to the use of radio and television broad- 
casting stations by ciiidetie for political office. 

Unquestionably the renewed clamor to change or amend the FCC 
regulations is based on a desire to reduce, or eliminate entirely, the 
participation of minority party candidates in free radio and television 
time under the so-called equal opportunity provision—section 315— 
and thereby confer upon the two major political parties what amounts 
to a monopoly on the use of the airwaves, which are the private 
property of no man or group of men. 

This is not the first attempt to be made in recent years to effect a 
major change in the FCC regulations so as to eliminate minority party 
candidates from participating in free radio and television time 
Previous attempts constituted direct attacks on section 315, but the 
proposed changes were so obviously in conflict with the democratic 
principles to which this Nation is traditionally dedicated that they 
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were successfully defeated. The current attempt to accomplish such 
change in the Federal Communications Act, however, is being made 
under what appears to be a smokescreen, confusing the real issue, 

The renewed clamor to reduce, or eliminate entirely, minority party 

candidates’ participation in free radio and television time under sec- 
tion 315 was sparked by the now celebrated Lar Daly case. The de- 
tails of this case are, of course, well known to your committee. There 
is overwhelming evidence that the uproar over the Lar Daly case was 
raised in order to hold section 315 up to ridicule, and to provide a 
readymade case for those who have repeatedly demanded the elimina- 
tion of section 315. Representative Glenn Cunningham of Nebraska, 
who has introduced a bill in the House of Representatives, H.R. 5 389, 
indicated awareness of this fact. We then go on to quote Represent. 
ative Cunningham, who spoke to that effect, and similarly, Jack 
Gould, TV and radio columnist of the New York Times, who also 
spoke to that effect, and then we go on. 

But the most convincing proof of the apparently deliberate nature 
of the controversial Lar Daly ¢ “ase ruling is provided by the FCC 
itself. For the FCC prior to February 1959, has consistently ruled 
unequivocally that in cases such as pr esented by Lar Daly, the broad- 

casting station was not obliged to grant time. In fact, as recently as 
October 1, 1958, about 4 months prior to the Zar Daly case, the Com- 
mission issued a revised public notice in which question No. 12 and 
the answer thereto clearly reaffirmed its ruling in such cases. The 
question and answer read as follows: 

12. Q. When a station as part of a newscast, uses film clips showing a legally 
qualified candidate participating as one of a group in official ceremonies, and the 
newscaster, in commenting on the ceremonies, mentions the candidate and others 


by name and describes their participation, has there been a “use” under section 
315? 

And I repeat, this is the answer of the FCC in Public Notice 1958, 

A. No. Since the facts clearly showed that the candidate had in no way 
directly or indirectly initiated either filming or presentation of the event, and the 
broadcast was nothing more than a routine newscast by the station in the exer- 
cise of is judgment as to newsworthy events. Letter to Allen Blondy 14 R.R. 1199. 

Nothing could be clearer than this, and it strengthens the belief that 
the FCC’s February 1959 ruling in the Lar Daly ¢ case was made to 

rovide the opponents of section "315 with a “cause celebre” that could 
S used to confuse the real issues, for the purpose of making a flank 
attack on the real objective, the equitable, fair and democratic provi- 
sions of section 315. For, considering the number of bills that. have 
been introduced in both the Senate and the House, the editorials and 
articles that have appeared in the public press, and the testimony of 
the network executives and others before congressional committees, 
it seems perfectly obvious that all regarded the Lar Daly ruling as a 
godsend, all emphasizing its ridiculousness, and concluding by de 

manding the complete elimination of minority party candid: ates from 
participation in free radio and television time under the present equal 
opportunty provision, section 315. 

The point was also emphasized in an editorial in Broadcasting 
Magazine as follows: 


Never before have events been so on the side of the broadcasters’ arguments 
against section 315. We do not think it extreme to say that this is the best 
chance broadcasters have had to obtain relief from the idiocies of section 315. 
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Drawn from Congressional Record, page A4981, June 10, 1959. 

Here it is not amiss to point out that the overwhelming number of 
witnesses have been from among those who favor amending or re- 

aling section 315. These latter have also been granted almost un- 
jmited time to present their arguments in favor of conferring de 
facto monopoly of the publicly owned airwaves for political purposes 
on majority party candidates. And, as we shall show, their argu- 
ments, in the main, have been based on false premises and distorted 
facts. hur irae : 

Moreover, the question is being debated on the premise that in the 

ast candidates of minority parties have actually received equal time 
and opportunity on radio and television stations, because of the exist- 
ence of section 315. This is contrary to the facts. In the first place, 
while broadcasters generally give liberal amounts of free time, di- 
rectly and indirectly, to major party candidates, minority party can- 
didates do not receive free time, comparable or otherwise, unless they 
specifically demand it. For example, Mr. Frank Stanton, president 
of the Columbia Broadcasting System, testified before the Senate com- 
mittee that 20 percent of all CBS network news time was assigned to 
the Democratic and Republican candidates during 1956. By contrast 
not a single second of similar time was assigned to the candidates of 
the Socialist Labor Party. It should also be noted that although the 
major networks covered the Republican and Democratic National 
Conventions for several consecutive days each in 1956, the only time 
that minority party candidates were allowed was an amount equal to 
the actual acceptance speeches by the candidates who were finally 
nominated by these conventions. And even in this latter respect the 
minority party candidates had to accept less, and often undesirable, 
time or run the risk of spending all their time and energies in long 
drawn-out struggles to receive what under the law they were incon- 
testably entitled to. 

On a recent broadcast, CBS “Insight”, June 28, 1959, Mr. Fred 
Ford, FCC Commissioner, stated that the FCC had suggested to the 
Senate committee that it write into the law as it now stands a simple 

rovision to the effect that newscasts and party conventions be exempt 
Siem the equal opportunity provision of section 315. To do this 
would be most inequitable and unfair to minority parties which rarely 
meet the conception of what the broadcasters consider “newsworth”. 
Thus the major parties would receive hours and even days of free TV- 
radio time, while the Socialist Labor Party, for instance, would re- 
ceive none at all. It is difficult to conceive of anything more unjust 
and undemocratic than this proposal, and we record our most em- 
phatic opposition to it. There seems to be general agreement, how- 
ever, that the objection raised as a result of the Lar Daly case could 
be met by simply adding to the present section 315 a brief provision 
to the effect that the use of film clips showing participation of a pub- 
lie official in an official ceremony incidental to his office, and who also 
happens to be a candidate for public office, is not to be construed as a 
“use” of a broadcasting station’s facilities within the meaning of sec- 
tion 315. 

It would take several thousand words to describe the difficulties and 
frustrations that a minority party candidate faces in his efforts to ob- 
tain what the present law expressly entitles him to. 
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To present a demand for free time, a minority party candidate 
must know definitely that one of his political opponents had preyj. 
ously been granted such time. Here again he is greatly handicapped 
No minority party candidate has the time or resources to monitor the 
networks and the many individual broadcasting stations effectively jn 
order to learn if he is entitled to such time. Nor has he the time 
or resources to check periodically the records of all stations. But 
even if he learns, most of the time by pure accident, that he is ep- 
titled to free time, and his legitimate demand is finally granted by, let 
us say, a statewide or nationwide network, he again lacks the means to 
check whether all the stations that carried his political opponent's 
talk lived up to their legal obligation to carry his. Hence, more often 
than not, he fails to get equal opportunity—indeed, it is a well known 
fact that rarely does a minority party candidate get more than 9 
small fraction of the equal opportunity to which he is actually en- 
titled under the law. Thus, while all candidates are equal under the 
law, some candidates are more equal than others, to use the Orwellian 
phrase. 

In his testimony before the Senate Committee on Interstate and 
Foreign Commerce, on June 18, Mr. Frank Stanton “recalled that 
there were 18 parties with Presidential candidates in 1956.” New 
York Times, June 19, 1959. The implication was that CBS radio 
and television stations gave free time to a total of 36 presidential 
and vice presidential candidates during 1956. This implication is 
false. The number of national candidates who received free time on 
the CBS network in 1956 was only about one-third that number, 
including the four candidates of the major political parties. In 1955 
Mr. Stanton made similar statements with similar implications in 
referring to the 1952 national campaign. It was as false then as it is 
now, as pointed out in an open letter to Mr. Stanton, published in the 
Weekly People, official organ of the Socialist Labor Party, on June 
11, 1955. But even if it were true that there were as many as 8 or 
10 or 12 legally qualified presidential candidates entitled to equal 
opportunity over the air waves, it would not justify the restriction 
or suppression of an important democratic right. The U.S. Supreme 
Court observed in another connection that the inconveniences result- 
ing from the exercise of democratic rights are the price we pay for 
democracy. And the inconveniences resulting from an exercise of 
the equal opportunity provision of the Federal Communications Act, 
if in fact there be any inconveniences, are suffered by a small minority 
of radio and television station owners. It would seem a small enough 
inconvenience for them to suffer in return for the privilege and op- 
portunity they have been granted to exploit the public air waves for 
their private profit. Furthermore, it should not be overlooked that 
the time which political candidates receive on radio and television 
stations at no cost to themselves is not always given by the station 
and/or network owners at their expense. Many such appearances 
by political candidates are on commercially sponsored programs, time 
for which the networks and/or stations get paid. 

Those who oppose extending to all candidates equal opportunity 
on the air waves have repeatedly described this provision as ridicu- 
lous. Yet they can see nothing ridiculous in their desire to make 
available all the free radio time over the public airwaves to the very 
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candidates who have millions of dollars at their disposal and mil- 
lionaires and billionaires as their backers, while minority party can- 
didates at best have limited funds to spend in a national campaign. 
If such a situation, in what is hailed as a free democracy, is not the 
very acme of absurdity, one would like to know what is. 

There are others who urge that section 315 should be removed 
because it is unnecessary. They contend that the overall require- 
ments; that is, that a broadcaster maintain fairness and balance 
would still remain and that this fact, plus public opinion and public 
reaction against unfairness, would provide sure bulwarks in the public 
interest. 

Sure bulwarks, indeed. ‘Those who so argue would have us believe 
that the very broadcasters who have made every effort to evade and 
avoid their legal and moral obligation to grant equal opportunity to 
political candidates under the existing provision of the law could 
reasonably be expected to maintain fairness and balance once that 
mandatory provision has been eliminated. 

There is also the contention that radio and television broadcasters 
ought to enjoy the same freedom in operating their stations as news- 
paper publishers have in publishing their newspapers and media using 
the airwaves. Newspapers are responsible only to their owners. 
But radio and TV stations are licensed to use the airwaves belonging 
to the Nation, and professedly in the public interest. Accordingly, 
under the law, and in fact they are responsible to the Nation. Ina 
legal sense, a newspaper need not operate in the public interest. But 
a radio or television station is legally required to do so, as the Federal 
Communications Act now reads. 

The newspaper comparison falls far short in another respect. So 
far as the Socialist Labor Party is concerned there exists a prac- 
tically complete blackout by the newspapers as regards our party’s 
activities, as well as suppression of news releases. As a recent in- 
stance, we cite the statement we submitted to the Senate Committee 
on Interstate and Foreign Commerce, at the hearings held on June 
25, 1959. Copies were sent to the largest newspapers in the country, 
to the Associated Press, the United Press International, and so on; 
yet not one line of the statement appeared in any of the papers. By 
contrast, hardly a day passed when these papers did not publish 
extensive reports of the views of those who favor amending or repeal- 
ing section 315. We are being chided because we are a small and 
allegedly unknown party, but the fact is disregarded that our being 
unknown is due in large measure to the conspiracy of silence imposed 
on us by the newspapers, and it is this conspiracy of silence it is now 
proposed to impose on us in the field of TV and radio. It brings to 
mind a comment by Judge Learned Hand in a somewhat similar case. 
Said he, in substance, “It is as if a policeman knocked down a man and 
then arrested him for obstructing the sidewalk.” 

This then, would presumably be what may be expected from the 
broadcasters if they were to be permitted to exercise the same free- 
dom in operating their stations as newspaper publishers enjoy in 
publishing their papers. 

The Socialist Labor Party declares that the real question comes 
down to this. Do the American people have the right to hear all 
sides of the throbbing social, political, and economic issues of the day ? 
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We hold that they do, and that, indeed, they must hear all sides jf 
they are to vote and act intelligently. ‘The opponents of section 315 
say, in effect, that they do not have this right. Their contentions 
amount to saying that the American people have the right or the need 
to hear only the candidates of the major parties, candidates, that 
is to say, who hold substantially identical views on all the vital social 
political, and economic questions of our age. 

In this connection it is of interest to note that the FCC itself has 
given great emphasis to this point. In a recent report issued by the 
Commission on June 1, 1949, in connection with the condition of the 
licensing of a broadcasting station, that is, “that licenses are to be 
issued only when the public interest, convenience, or necessity would 
be served thereby,” the report stated: 

And we think it is equally ciear that one of the basic elements of such 


operation is the maintenance of radio and television as a medium of freedom 
of speech and freedom of expression for the people of the Nation as a whole. 


And in the same report we find this statement: 


It is axiomatic that one of the most vital questions of mass communication 
in a democracy is the development of an informed public opinion through the 
public dissemination of news and ideas concerning the vital public issues of 
the day. 

The Socialist Labor Party agrees wholeheartedly with the senti- 
ments expressed in the FCC 1949 report. And again we press the 
question : How can the people be kept informed concerning vital ques- 
tions and new ideas if those who present the truly vital questions and 
new ideas are denied equal opportunity with the upholders of the 
status quo, the major political parties ? 

Accordingly, the Socialist Labor Party is irrevocably opposed to 
any changes in the Federal Communications Act which would, in 
effect, limit the use of the mass-communication media of radio and 
television, the free airwaves, that is, a public property, for the existing 
majority parties, thereby in fact, conferring on these parties a mo- 
nopoly of the airwaves. Such a monopoly would actually freeze 
political campaigns into a contest between the two major parties 
which, we repeat, are essential as one as regards basic social questions, 
thus preventing, or at least fatally retarding, the emergence of new 
political parties claiming to represent ideas and plans for improved 
or superior forms of government such as the Declaration of Inde- 

endence envisages, and which that immortal document declared to 

the right and the duty of citizens to present for possible adoption by 
the people. 

On the whole, all suggestions and proposals for the amendment or 
repeal of section 315 of the Federal Communications Act appear to 
stem from the idea that unless a candidate or a political party has a 
certain following of considerable numbers, such candidate or party 
should be denied access to the great mass-communication media of 
radio or television. Yet, it is only through the use of these media that 
a minority party or its candidates in our day can hope or expect to 
attain majority status. We firmly believe that any proposal that 
would, in effect, confer a monopoly of the airwaves on the major 
parties, and in fact, deny them to minorities, would be wholly arbi- 
trary and undemocratic denial of the fundamental rights of candi- 
dates to aspire to a successful election, and would similarly constitute 
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a denial of the right of the electorate to hear and judge the merits of 
the platforms and views of minority party candidates. In a oom 
nection it seems pertinent to recall the observation made by Abra 1am 
Lincoln in his speech at New Haven, Conn., March 6, 1860. He was 
then a candidate of a minority party, the present Republican Party. 

Said Lincoln : 

The fact that we get no votes in your section is a fact of your making, and not 
of ours, and if there be fault in that, the fault is primarily yours, and remains 
so until you show that we repel you by any wrong principle or practice. if we 
do repel you by any wrong principle or practice, the fault is ours ; but this brings 
you to where you ought to have started—to a discussion of the right or wrong of 
our principle. 

No American citizen has, or should have, a vested right in public 
office. And no man or set of men, is capable of, or should exercise 
the privilege of, deciding arbitrarily who should, and who should not, 
be heard by the electorate, if indeed we are concerned with principles 
and programs, and not with mere numbers. For these reasons, we 
repeat, the Socialist Labor Party is unalterably opposed to any change 
in the Federal Communications Act that would enable existing majort- 
ties to monopolize the airwaves, and deprive minorities, conceivably 

otential majorities, of the full and free use of radio and television 
Dctiitien on equal terms with the majority. We therefore favor the 
retention of section 315 of the Federal Communications Act as being 
equitable, that is, fair and democratic in its declared objective. And, 
we add, if any change is contemplated in the Federal Communications 
Act it should be in the direction of severely penalizing all attempts to 
evade, circumvent, or delay compliance with the “equal opportunity” 
provisions of the law. 

Active and vocal minorities have ever been a source of social 
progress. Our own American history amply demonstrates this fact. 
Accordingly, the rights and opportunities for minorities to be heard 
should be protected and fortified, not jeopardized. Ralph Nader and 
Theodore Jacobs observed in an article dealing with the problems 
faced by minority parties in the Harvard Law Record of October 8, 
1958 : 


* * * the right to present minority candidates before the electorate on equal 
terms with other parties derives from those basic rights inherent in a free 
society. And these rights stem from a tradition of unending struggle to pre- 
serve the free competition of the marketplace of ideas. 

A democratic society should not dismiss a freedom as unimportant, merely 
because it has comparatively little direct significance to the majority. We 
would do well to remember that suppression once sanctioned has epidemic 
qualities and that all of us are minorities in one framework or another. 

Section 315 of the Federal Communications Act, while in some 
respects a law without teeth, and only partially effective in accom- 
plishing its declared intent, nevertheless affords some measure of 
protection of an important democratic process. Repeal or modify 
section 315 and that democratic process will wither and die. The 
public airwaves will become nothing more than the exclusive ros- 
trum of the defenders of the status quo. To confer de facto monop- 
oly of the airwaves on the major parties and/or thir satellites. 
would constitute another long step toward reducing our political 


campaigns and elections to a one-sided farce, and a mockery of de- 
mocracy. 
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In the name of the democratic freedoms proclaimed by the Found- 
ing Fathers of our country—freedoms assured only by an informed 
people—we ask that the provisions in section 315 guaranteeing equal 
opportunity and free access to the airwaves, be left intact. None 
better has given winged words to these freedoms than that typically 
American poet, Walt Whitman, who wrote: 

I say discuss all and expose all—I am for every topic openly; I say there 
can be no salvation for those States without innovator—-without free tongues, 
and ears willing to hear the tongues; and I announce as a glory of these States, 
that they respectfully listen to propositions, reforms, fresh views, and doctrines, 
from successions of men and women. Each age with its own growth. 

That is respectfully submitted by Arnold Peterson, national secre- 
tary of the Socialist Labor Party of America. 

The Cuarrman. Thank you so much. Are there any questions? 

Mr. Avery. Do you represent the Socialist Party that was repre- 
sented on ballots by Mr. Norman Thomas for a great many years? 

Mr. Orance. No,sir. The Social Labor Party is the original party, 
Norman Thomas’ group was expelled from our party back in 1899, 
They formed a party which they called the Socialist Party and today, 
they virtually don’t exist. 

The Cuarrman. How many members does your party have? 

Mr. Orance. Several thousands. We don’t have many. A revolu- 
tionary party like ours has a small handful. The Abolitionists had 
a small handful; they carried their doctrine to the people 30 years 
ago. If they had an FCC in those days, the FCC would have 
squelched them, because they were an insignificant minority and 
would have ignored them. Even Abe Lincoln continued to embrace 
their doctrine in 1860. That is what we mean by a minority being a 
potential majority. 

The Cuarrman. Will you identify yourself for the record ? 


STATEMENT OF JOSEPH A. SCHAFER, PHILADELPHIA, PA. 


Mr. Scuarer. Joseph A. Schafer, of Philadelphia, Pa. 

Mr. Chairman, members, I appreciate the opportunity of appearing 
before this committee on the question of equal time in connection 
with the political broadcasts. I have a prepared statement which I 


will not read. I presume it will be entered into the record which has 
been submitted ? 


The Carman. It will be received in the record. Yes, sir. 
(The statement is as follows :) 


STATEMENT BY JOSEPH A. SCHAFER, PHILADELPHIA, PA. 


The principle of equal time in connection with political broadcasts, as pro- 
vided for in the Communications Act of 1934, must be preserved if we are to 
practice democracy in our National, State, and local politics. 

Furthermore, the principle must be extended beyond radio and television 
to provide for equal space in our newspapers, which are an important means 
of communication during political campaigns. The newspapers reach the great 
mass of citizens and greatly influence them in regard to voting for particular 
candidates or parties. 

As a recent candidate for the Republican nomination for mayor of Phila- 
delphia in the primary election on May 19, 1959, I can testify to the desirability 
of continuing the requirement that radio and television stations must accord 
eaual time to all political candidates. There is no doubt in my mind that other- 
wise I would not have received as much time as I did on the air during the 
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recent campaign. Because of such provisions I am satisfied that I received 
fair treatment by radio and television stations. 

On March 4, 1959, when my opponent, Harold E. Stassen, former Governor 
of Minnesota and also presidential advisor, accepted the invitation of the Repub- 
lican organization in Philadelphia to be their candidate for mayor, which pro- 
ceeding was broadcast, I contacted the radio and television stations to ask for 
similar recognition as a candidate who filed nomination papers March 2, 1959. 
The stations willingly consented to give me coverage on the air. However, 
at one station it was impressed upon me that while they would let me have 
time on the air as a matter of fair coverage of political news, they did not want 
to hear me mention equal time. 

Stassen was not a city, State, or National official, although he had been in 

st. A third candidate for the office of mayor was Ralph C. Marrone, a Re 
publican committeeman who was not very active during the campaign. 

It is my opinion that radio and television stations would not voluntarily give 
equal time to all political candidates during election campaigns unless they 
would be compelled to. It would be necessary to depend upon their decision 
whether a particular news item merits time on the air, and that would leave 
too much to their discretion. There would be no assurance that any coverage 
could be obtained if the decision is left to them. Officials of the stations might 
prefer a certain candidate and give him generous time on the air and not give 
similar treatment to other deserving candidates. In the latter case it would 
be impossible to get all the news to the public. In effect the stations and their 
proadeasters would be in a position to influence voters in favor of their friend. 

During the May primary campaign news stories concerning me and my pro- 
gram were virtually blacked out in the two main daily Philadelphia newspapers, 
the Bulletin and the Inquirer. Only once in each daily newspaper did my 
name appear in the headlines, and never on page one. In the few times my 
name was mentioned I received mostly two skimpy paragraphs, and one of six 
brief paragraphs. On the other hand, Stassen appeared in the headlines, mostly 
on page one, with lengthy stories day after day. Because Stassen was receiving 
almost daily news coverage in the Bulletin and the Inquirer and I was awarded 
only an occasional little bit of news, many complaints came to our headquarters 
about the people being under the impression that Stassen was the only candi- 
date for the office of mayor. 

In an editorial the day before the primary, the Inquirer stated: “Republicans 
and Democrats have a choice in voting for candidates for many offices in to- 
morrow’s election. They should exercise their choice. They should shake off the 
apathy that tends to grip them in off-year primaries, pick the men and women they 
are convinced are the best qualified and give them support where it counts: in 
the election returns. Be sure to vote tomorrow. Predictions that only 30 
percent of the city’s eligible voters are expected to cast ballots are a travesty 
of the American right to vote and must be proved incorrect.” 

Political writers in the daily papers at election time wrote “that voting was 
expected to be unusually light, because of the lack of spirited contests for mayor 
and other offices, which give the organization slates free sailing and assured 
nominations. Mayor Richardson Dilworth is unopposed for the Democratic nomi- 
nation, while Harold E. Stassen, choice of the GOP leadership, will easily 
capture the Republican mayoralty nomination. Stassen has what is described as 
token oposition from two independents, Joseph A. Schafer and Ralph C. Marrone.” 

Editorially the newspapers condemn the apathy of the voters at election time, 
but they fail to properly enlighten the public concerning the candidates and their 
programs so that the citizens will be interested. But in news stories they dis- 
courage voters who certainly might have voted if they had known the facts, 
but they will not go to the polls when they are told there is no contest and 
that there are no issues, and in effect that it will be an easy victory for the 
a If there is anything that tells the people not to bother to vote, 

at’s it. 

My original plan was to get out about 25 percent of the independent Republican 
vote in order to match the usual Republican organization vote. The final vote 
total shows that only 20 percent of the Republicans voted in the primary and 
only 25 percent of the Democrats, a very poor turnout. (Four years ago in the 
primary election when there were three candidates for mayor and full publicity 
was given to the campaigns by the newspapers, the total vote was 31 percent 
for the Republicans). In my opinion the daily city newspapers were largely 
responsible for the poor turnout of voters in the recent primary because of the 
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fact that they failed to give adequate coverage to the candidates during the 
‘ampaign. I had been confident that at least a quarter of the 80 percent who 
did not come out to vote would have done so if the full story had been presenteg 
to the public. 

The result is that only 14 percent of the registered Republicans actually nomi. 
nated Stassen, while 6 percent were for Schafer-Marrone. Out of an average of 
259 registered Republicans per division (1,599 in all), only 52 voted in the 
primary, 36 being for Stassen and 16 for Schafer-Marrone. It would have needed 
only 20 additional votes per division to match Stassen’s low vote. 

In northeast Philadelphia, excluding 11 controlled divisions, Stassen received 
only 63 percent of the vote and Schafer-Marrone 37 percent, which is for 344 
divisions in the Fifth Congressional District. 

In northwest Philadelphia, embracing the Sixth Congressional District, Stassep 
received 61 percent of the vote and Schafer-Marrone 39 percent, which is for 277 
uncontrolled divisions. 

In 1,500 uncontrolled divisions in the city, Stassen received 70 percent of the 
vote and Schafer-Marrone 30 percent. In many divisions Stassen received legs 
than half of the Republican vote, and that is so even though the daily news. 
papers did not give adequate coverage to his two opponents. 

In the controlled divisions, a mere 99 out of 1,599, Stassen received 93 percent 
of the vote and Schafer-Marrone 7 percent. In controlled divisions the organi- 
zation usually is guaranteed 90 percent of the vote, because the voters vote blindly 
or illegal assistance is given them. 

It is significant that in 331 divisions in the city, Stassen received less than 
50 percent of the votes cast. Out of 12,371 total votes in those divisions, 
Stassen received only 5,042, or 41 percent, while the other 7,329, or 59 percent, 
were for Schafer-Marrone. In that group, the average vote per division was 
37, with Stassen receiving 15, and 22 being cast for Schafer-Marrone. 

Was the will of the people thwarted because the newspapers failed to ade- 
quately inform the voters that they had a choice for mayor other than Stassen? 
Will the same condition be in the case if equal time is abolished for radio and 
television broadcasting? 

The Germantown Courier, a weekly newspaper in northwest Philadelphia, in 
its issue of May 14, 1959, gave Stassen two headline articles, two picture 
stories, a special write-up in the editor’s column, and a listing in another ar- 
ticle concerning a meeting, 183 lines in all for Stassen, who did not pay a dime 
for advertising space. I received absolutely no mention whatever in that 
newspaper although I had told the editor that I was running a paid 3-column 
6-inch advertisement in conjunction with a news story for the same issue. 
The ad was placed at the bottom of page 27, next to the last page, in the help 
wanted section, which I consider worthless for election. 

I consider such treatment the height of unfair dealing with the candidate, 
as well as for the voters whose views as to a choice for mayor may not con- 
form to that of the Courier. Yet an editorial in the same issue warns against 
multiparty politics unless we protect the tradition of the open primary and 
the two-party system. The Courier, and the Bulletin and Inquirer, could not 
have done more to make the past election a closed primary by publishing news 
about candidate Stassen only, and practically excluding his opponents. 

The Times newspapers in northeast Philadelphia, on the other hand, deserve 
special commendation for displaying at the top of page 1 of its May 14, 1959, 
issue, the complete answers given by six candidates (three for mayor and 
three for council) to several questions published in the previous issue. The 
generous space allotted to this political material, side by side, should be copied 
by all newspapers in future elections, and by broadcasters too. 

Equal time must have been created to protect candidates seeking public 
office; presumably it was not to save newscasts. It would not result in cen- 
sorship, or a gag or blackout, of newscasts. There is no reason why news 
casts cannot be divided so that all candidates receive news coverage during a 
campaign on an equal basis. It is entirely unnecessary for broadcasters to 
constantly drum into the ears of their captive listeners news about only one 
particular candidate every half hour for hours. 

It is important to the public to receive full information about the intentions 
and programs of all the candidates in order that the voters can decide for them- 
selves which candidates they prefer to manage their governmental affairs, or 
write their laws, or impose taxes on them. To exclude any candidate who has 
properly qualified according to State election laws is not in the public interest. 
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The decision as to what material is newsworthy for inclusion in newscasts 
cannot be left to the discretion of the stations because they at some time may 
be prejudiced because of race, or creed, or color, or because they do not agree 
with a certain item on a candidate’s program. 

Removing restrictions from equal time will be a step backward. It must 
remain the rule because otherwise candidates for responsible political positions 
will certainly be gagged and blacked out, as stated above for the free press 
in the cases cited. In that event we can expect to see more political hacks 
put up by the machine bosses. 

Therefore, equal time must continue to apply to radio and television broad- 
casts, including news reports. There is no reason why stations cannot work out 
some kind of equitable program that would allocate available time to all can- 
didates equally. ; ; 

Also, since newspapers are an important means of communication, especially 
in election campaigns, there should be some provision in the law that would 
assure all candidates equal space in the publication of political news stories. 
It is very desirable that they give fair treatment to all candidates, and be 
prevented from giving unequal coverage during election campaigns. It certainly 
should be possible for them to run special feature pages by which the voters 
would get the news about all candidates. 

Mr. Avery. Are you appearing as an individual citizen or a repre- 
sentative of some group ? 

Mr. Scuarer. As an individual. 

Mr. Avery. Not as a member of any particular group ’ 

Mr. Scuarer. No, sir. 

Mr. Chairman, I would like to present for the use of the committee 
additional material such as releases, which had been prepared during 
a a campaign. It might be of use to the committee. 

Mr. CHatrMan. It may be received for the file. 

(The above-mentioned releases were received for the file.) 

Mr. Scuarer. I might say, Mr. Chairman, that I am a Republican 
candidate for mayor of Philadelphia in the May 19, 1959, primary. 
Also, I would like at this point to just enter into the record also a 
brief letter which was sent to editors by my campaign manager, Mr. 
Ralph E. Mitosky, who is the publisher of the Kensington Guide, a 

+ 2 . . . . = . 3 
weekly newspaper in Philadelphia. It is just short, so I will 

The Cuarrman. Let it be received. 

Mr. Scoarer. I would like to read it, Mr. Chairman. 

“Editorial pages and political columns of newspapers are constantly 
decrying the machine-run politics which exist in all levels of govern- 
ment, due in part to the apathy of the public. Indeed, most news- 
papers favor one political party over another in their editorial policy ; 
yet they are pledged to give coverage to all political parties. How can 
newspapers, particularly in this city, hope to promote good govern- 
ment, a two-party system, and the right of a candidate to be heard by 
the people, when they purposely put a blackout on the news. What 
makes a newsworthy story? Does it have to be about a candidate who 
is backed by the local forces, connected politically with the owners of 
the newspaper, or who purchases advertising space? If a man has 
filed as a candidate in an election, whether it is a primary or a general 
election, does he not deserve some recognition by the press? If the 
press wishes to keep the public informed to fight against apathy to 
candidates who stand on their own feet, why does it ignore them? 
Why does it not take the trouble to investigate the candidate?” 

. . . 5 . . 

_Mr. Chairman, I would like to discuss during the allotted time, my 
views in favor of equal time in political campaigns. In my particu- 
lar case, I did not get fair and equal treatment through the news- 

443285916 














238 POLITICAL BROADCASTS—EQUAL TIME 


paper media. I can say that because of the provisions requiring equal 
time on radio and television, that I have no complaints on that end; 
only to say that in one particular case, where I appeared at the sta- 
tion to request time on the air on account of my opponent having 
been shown on the air and on the radio, it was mentioned that J 
better not claim equal time but they will give me time on the air 
as a matter of fairness. 

Now, that is just an indication of what can happen unless there is 
that requirement. 

We heard a lot of comments opposed to the equal time provision. A 
lot of it has been propaganda, I would say; scare propaganda and 
perhaps, some inaccurate statements have been made, such as, “This 
will kill the radio and television news stories and newscasts,” and 
that we will have so many candidates that we cannot put them all on 
the air. 

Now, there are a lot of things to be said about these various things, 
First of all, I might remark that the equal time provision should be 
maintained without any restrictions and that also includes newscasts 
and news reporting of any type. Otherwise, we will find that we will 
lose domocracy, in our national, State, and local politics, and further- 
more, I say that we should extend equal time, the theory to encompass 
newspapers, because there we should also have equal space similar to 
equal time on radio and television. 

Now, in my case, when I was a candidate during the primary, I had 
an opponent by the name of Harold E. Stassen. He, of course, was 
supposed to be a substantial figure having been a former Governor 
of the State of Minnesota and a presidential adviser for peace and 
disarmament. However, although we have heard a lot about per- 
mitting substantial people to qualify for equal time, I would venture 
the theory that many people are not interested in who is substantial 
and who is not substantial. It is a farfetched term. I can tell you 
that, in Philadelphia, a lot of people who would be substantial, could 
not win an election and I would insert there, that that applies to 
members of the chamber of commerce, or the manufacturers associa- 
tion, and perhaps, even millionaires, with due respect to the Governor 
of New York. So that you cannot say that the people want only 
someone who is substantial. They want someone perhaps that they 
can trust. 

In the city of Philadelphia, which has 2 million people, it may be 
that the people want someone to govern the city the way they want; 
not through some autocratic or dictatorial administration. They are 
concerned about the taxes they pay and how they are to be taxed. 
That is more important to those people than having someone who has 
the term substantial connected with his name. So much for that 
term. 

Then we have here concerning my opponent, Stassen—I can say 
that because of the fact that many people did not realize that there 
was opposition to the office of mayor in the past primary, that many 
of them did not go out to vote, or they did not care to go out to vote 
for the gentlemen who had been endorsed by the machine, by the party 
organization; and I can say that since only 20 percent of the Republi- 
can voters voted in the primary, only actually, 14 percent of the reg- 
istered voters nominated that man. The other 86 percent failed to 
come out to vote. 
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Now, then, in northeast Philadelphia where I reside, if I exclude 
11 divisions that are controlled, my opponent Stassen received only 
63 percent of the vote, and the Independent Schafer and a party by 
the name of Ralf C. Marrone, 37 percent, in northwest Philadelphia, 
embracing the Sixth Congressional District. The preceding north- 
east was the Fifth Congressional District; but in the northwest, Stas- 
gen received 61 percent of the vote and Schafer-Marrone 39 percent. 
That is also excluding a few uncontrolled divisions. 

Now, of course, by controlled divisions, I mean where the party 
machine produces an overwhelming number of votes for their par- 
ticular candidate—over 90 percent—and in 1,500 uncontrolled divi- 
sions—that is, out of 1,599—Stassen received 70 percent of the vote 
and Schafer-Marrone 30 percent. 

Then it is significant that in 331 divisions in the city, Stassen re- 
ceived less than 50 percent of the votes. Actually, out of 12,371 total 
votes in that group, Stassen received only 5,042—41 percent, while 
Schafer-Marrone received 7,329 votes or 59 percent. So there we 
have out of an average per division of 37 votes, Stassen receiving 15; 
and Schafer-Marrone 22 percent. 

Now, I ask, was the will of the people thwarted because the news- 
papers failed to adequately inform the voter that they had a choice 
for voter other than Stassen? Will the same condition be there if 
equal time is abolished for radio and television broadcasting ? 

Now, then, I would like to illustrate for the benefit of the commit- 
tee, what happened in a weekly newspaper in northwest Philadelphia, 
by the name of the Germantown Courier. The issue of May 14, 1959, 
preceding the election, Stassen, my opponent, received an overwhelm- 
ing amount of publicity on the first page. He has a picture story 
there; with a feature story underneath, continued on another page. 
Then he has also a second mention in another story here; then turning 
over, to page two, he has a separate story in which he participated. 
Then, in the editor’s column, a substantial amount of coverage on 
editorial comment. 

Now, then, on page 22 he has another picture story. 

Now, then, I received absolutely no mention whatsoever in this 
paper, although they had been sent a newspaper release for publica- 
tion in connection with a paid advertisement, which I had placed in 
the newspaper, which iecidiensele was inserted with the help wanted 
ads at the bottom of page 27, the next to the last page. Not one men- 
tion of the name Schaefer anywhere else, in this newspaper. I ask 
you, i8 that fair treatment for a candidate for a responsible position 
. manyor of Philadelphia, one of the larger cities in the United 

tates ¢ 

Now then, on the other hand, I would like to show for your benefit, 
the Rising Sun Times, published by the Times Newspaper, in north- 
east Philadelphia, the issue of May 7, 1959, and similar treatment the 
following week, for the other candidates. 

Here, in this weekly newspaper, they displayed political material 
right across the first page; at the very top it reads, “Candidates pre- 
sent frank replies to Times’ questions.” 

They had been asked the series of questions, and side by side, this 
newspaper, which should be commended, placed the answers by the 
three mayoralty candidates, and three council candidates; the other 
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council candidates replied the following week. So there is an example 
of fair treatment. 

Now, who should get the fair treatment? Only the candidates op 
the people who are concerned. They are the judge and the jury, not 
a newspaper. Not a radio and television station. Not the news 
reporters or those on the television stations. 

Now, then, to continue, I would like to show to you a batch of 
newspaper clippings from the Bulletin and the Inquirer, the two 
main daily newspapers in Philadelphia—daily, d-a-i-l-y—not the can- 
didates, but practically every day, there was newspaper coverage 
stories by my opponent and some lengthy stories, the first one, of 
course, that I have my hand on here is March 4, the time when Stassen 
accepted, and he has considerable space, plenty of columns. 

They were so gracious and kind to award me two little paragraphs 
at the end of the story saying that I also had filed. I filed before 
Stassen did, even. 

Now, that shows you what they can do with someone who is sup- 
posed to be substantial and as I told you with the figures, the public 
that voted for him, even the 20 percent that came out that usually is 
the regular vote, failed to give him a substantial support. 

Now, then, I have a few little clippings in my hand which is the 
publicity that Joe Schafer received by or through the Bulletin and 
Inquirer; a half a dozen clippings, perhaps, during a period of a 
couple of months. That is the treatment you will see with radio and 
television, if it is in the discretion of those stations to decide what is 
newsworthy or who is substantial and to leave this to the broadcaster’s 
judgment as to what is newsworthy, and to say that they will try not 
to discriminate against any candidate, that is just talk. It is only 
propaganda to repeal equal time. That is not good. I appeal to 
this committee to not pay attention to all of these statements that 
have been made by those anxious to repeal equal time. I say that it 
is a step backward. It is not forward because you are closing the 
election campaign. I just want to say briefly that during the cam- 
paign, we had editorials in the newspapers, complaining about the 
apathy of the voters. Still, they would not present the contest and 
the issues for the voters to want to come out to vote. Those who did 
know about it, knew how they voted and I gave you those figures 
before, and it could have been a different story if we had equal space 
as well as equal time. 

Now, I object to terms which have been published in the newspapers, 
and which have been presented to this committee, to the effect that 
we will get a lot of crackpot politicians and that radio and televisions 
audiences do not want to listen to political hacks. I say those words 
are degrading and a disgrace and an insult to people who want to 
serve the public. I think if there are going to be any hacks, my 
impression of it is those politicians who get the voters to vote as a 
bunch of sheep instead of using their individual judgment. 

That is why I say the public must be fully informed. We must not 
go back in political campaigns and election machinery. 

Now, I know that I should be finished now. Therefore, I appeal 
to this committee to retain equal time; do not be ina hurry. You will 
do more harm than good. You will not gag newscasts. You will not 
cause them to black out all news coverage. That is all silly talk. 
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They don’t mean that. They are just trying to have that scare 
ropaganda, and I say to you that we should have also in the law, 
communications provisions that newspapers should also accord equal 
time—equal time space to candidates running for political office. 

I cannot say any more at this time because I know that you wish 
to call a halt. I think you very much, Mr. Chairman. If there are 
any brief questions, I will be glad to accommodate. 

e Cuamman. Thank you, Mr. Schafer. Does anyone have any 
questions ¢ 

(None. ) 

The CuHarrMANn. Thank you very much. 


STATEMENT OF WILLIAM PRICE, EXECUTIVE SECRETARY, 
UNITED INDEPENDENT SOCIALIST COMMITTEE 


The CuarrmMan. Will you identify yourself for the record ? 

Mr. Price. William Price, executive secretary of the United Inde- 
pendent-Socialist Committee, 99 Broadway, New York City. 

Mr. Avery. Is the United Independent Socialist Committee a po- 
litical party ¢ 

Mr. Price. The committee itself is the outgrowth of the Inde- 

endent Socialist Party that ran five candidates for election in New 
York State last fall. It isa new group. It is a coalition of various 
Independents and Socialists in New York State. 

Mr. Avery. Have you absorbed the group Mr. Thomas used to be 
a candidate for ? 

Mr. Price. No, sir. We have not. 

Perhaps you would prefer if I just hit the highlights of my own 
statement. 

The CHarmman. Your entire statement can he included in the 
record. 

Mr. Price. I would like to read parts of it. I think there are some 
important things to be said. 

I would like to join with others who have spoken late this afternoon, 
in commenting on the rather extravagant kinds of charges which have 
been made by various of network spokesmen. Mr. Frank Stanton 
this morning, repeated various comments he has made in the past 
about referring to the vegetarian and the prohibition candidates. I 
noted in that case and in some other cases, he was asked to furnish 
a subsequent, additional material to the committee and I would sug- 
gest that it be useful for this committee for its own understanding of 
the nature of the problem, to ask Mr. Stanton if he could furnish this 
committee with the amount of time which the Columbia Broadcasting 
System has in fact given to these two candidates of these two parties. 
I think it would be a very revealing statement for this committee to 
have. It is typical, as one other speaker mentioned, smokescreen 
which is being thrown up; a scare smoketrench. 

This committee has before it proposed legislation which could ef- 
fectively eliminate the voice of dissent from the political arena in the 
United States. 

We urge this committee and the Congress not to tamper lightly with 
section 315 of the Federal Communications Act and the equal time 
rule which is an outgrowth of the historical aspirations to guarantee 
freedom in the marketplace of ideas. 
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Difficulties envisioned by the broadcasters as the result of the Zap 
Daly decision should in no way be used as a cover to turn the clock 
back on the centuries-old fight to protect and expand the areas of freg 
political discussion. We see an attempt to do this in four proposed 
bills, H.R. 7122, H.R. 7180, H.R. 7206 and H.R. 7602 which are ident- 

cal with the Hartke bill, S, 1858, in the Senate. These would exempt 
not only newscasts from the equal time rule, but also panel diseus- 
sions, debates or similar type programs and thus effectively eliminate 
minority parties from the protection of the equal time rule. 

These bills would also set up qualifying provisions which could de- 
fine any existing minority party out of the arena of free debate. Their 
definitions of legitimacy for political parties are even more severe than 
the already restrictive élection laws of the various States. 

Our position is first of all that no legislation should alter the basic 
nature of the equal time rule. 

We also support the reasonable extension of equal time to news 
broadcasts. The Daly decision recognizes a fact known to all who deal 
in the problems of public opinion—that, “no matter what the charag- 
ter of the telecast, any appearance thereon tends to give a candidate 
the advantage of appearing before the voting public in an interesting 
format.” 

If problems for the broadcasters derive from the Daly decision, it 
is nonetheless with somewhat ill grace that they now cry of de facto 
FCC censorship when in fact they have practiced their own brand 
of censorship against minor parties for years. 

The campaign of the Independent-Socialist Party in last year’s 
New York State elections illustrated the radio-TV “blackout of 
silence.” Both Rockefeller and Harriman, when they chose to court 
the vote of ethnic groups were given full publicity when they munched 
cheese blintzes or Italian salami, but never was there a word of recogni- 
tion of the program of the Independent-Socialist Party or the state- 
ments of its candidates which was considered newsworthy by the radio 
television stations of New York City. : 

And yet the Independent- Socialist Party had conducted a suecess- 
ful petition campaign to get on the ballot in New York State against 
tremendous odds. 

But more important than the ballot victory which made history in 
New York State politics was the opportunity thus provided to present 
to the New York State electorate real alternatives on the crucial issues 
of our times. 

If our program was not one which could be supported by the broad- 
casters themselves, nonetheless, perhaps members of this committee 
might agree that the issues themselves are the crucial ones facing the 
American people today and that in our case, real alternatives were 
presented to the voters. And it is always the electorate which by its 
votes should decide on the alternates, not the judgment of a politically 
pure and cautious newscaster. 

The fact is that if the voters had relied on radio and television news- 
casts for information as to the ballot alternatives, they would never 
have known that snch alternatives as ours were within their reach in 
the voting booth. Such a record is remote from the description of a 
federally licensed facility which is presumed to act in the public 
interest. 
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The case for amendment or nullification of section 315 is being pro- 
moted by hysteria and is framed in distortion. 

The Daly decision is not as far-reaching as the public has been led 
to believe. It does not require that news of all minority candidates 
be given equal time. It simply extends the equal time formula to 
the newscast format when in the judgment of the FCC the appear- 
ance of a candidate constitutes “use” of the facility. 

We welcome this interpretation as the logical extension of the re- 
sponsibility of broadcasters, licensed to operate in the public domain 
for the public interest. Such a ruling, we believe, is in fact long 
overdue. 

The Commissioners themselves in the Daly ruling have noted that 
the broadcasters have studiously avoided considering what bearing a 
licensee’s use of the public domain has on the problem at hand, a con- 
sideration which goes to the very heart of the problem. 

I might add, in all comments made by representatives of the radio 
station and networks, I have never heard one word of their acceptance 
of this responsibility or their concern with it in terms of necessity, 
the basic democracy of presenting the various alternatives of the elec- 
torate of this country. 

Nor is the Daly formula a rigid standard. The dissents, the shift- 
ing of the votes of various commissioners depending on the individual 
circumstances of the various contentions of Mr. Daly, its previous 
record in other decisions such as the Blondy opinion show that the 
FCC properly acts on an ad hoc basis, handling disputes according 
to their merit. 

Here is the clue to the successful resolution of the problem as visual- 
ized by the broadcasters. No one will contend that there are not diffi- 
culties in defining a reasonable standard. But such a definition can 
more effectively be achieved by the weight of considered rulings of the 
FCC than by hastily conceived legislative action especially in the 
present instance in which all the legislation pending is designed to 
nullify or limit section 315. 

If such a course creates burdens for the FCC Commissioners 
and/or the broadcasting corporations, such a burden is a small price 
to pay to implement the democratic principle of free and open 
discussion. 

The language of the Daly decision itself suggests such a course as in 
paragraph 51 of the ruling and further in paragraph 70: 

The impracticability of pure equality of opportunity does not leave as the 
only remaining alternative total abandonment of any attempt to carry out the 
intent and purpose of section 315. On the contrary, there remains the logical 
application of the statute by way of substantial compliance with the intent and 
purpose of the act. 

Many of the broadcasters’ contentions are fully considered in the 
Daly ruling itself, which is a unique document reviewing, as it does, 
the legislative history of section 315 and fully developing the logic 
behind that section. The ruling itself deserves to be a part of the 
record in this committee’s deliberations. 

Implicit in section 315 and in the Daly ruling is a recognition of 
the need to protect the right of minority dissent. This is especially 
important in view of other barriers directed against minority political 
groups. 
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If it is difficult to get on the ballot in New York State, it is an abso. 
lute impossibility for a minor party to surmount the restrictive elec. 
tion laws in such important electoral States as Ohio, Illinois, and 
California. Such laws passed with bipartisan approval of the two 
major parties are not only discriminatory against the political groups 
involved ; they are fundamentally an effrontery to the voters of such 
States, inasmuch as they deny the voter full access to the electoral 
process by restricting his right of free choice. 

Such discrimination pervades the legal election machinery through- 
out the United States. 

Minor parties have still never had anything like equal time. They 
cannot afford the hundreds of thousands and even millions spent by 
both Republicans and Democrats during a presidential campaign, 
But section 315 has guaranteed a bare minimum access to the air for 
those few minority parties which were able to make the serious effort 
necessary to place top candidates on the ballot. 

It would make more sense for Congress to investigate how man 
of these election laws violate the 14th amendment and to ascertain 
whether there may be legislative remedies for this situation than for 
it to rush headlong into legislation which would further restrict the 
voices that can be raised now under existing FCC regulation and 
policy. 

Ever since Jefferson said, “Educate and inform the whole mass of 
the people. An enlightened public opinion is the best safeguard 
against tyranny,” all real American political thought, conservative 
as well as liberal, has assumed the voter’s right and his responsibility 
to use every available channel of information on the issues he must 
decide. 

The history of the United States might have been completely dif- 
ferent or, in a sense, nonexistent had George III possessed and monopo- 
lized such channels of mass communication as we know today. 

The statement goes on to talk about American political history in 
terms of the nature of the important contributions of various third- 
party movements throughout the history of our country. We make 
the point in the great midwestern Populist movement of the late 19th 
century; we contributed so much which was a seedbed of many 20th- 
century reforms. In those days, literally hundreds of thousands 
small-town daily newspapers in which editors had no fear of taking 
part with minority parties which existed in those days, and we go 
on to say that—to note the million votes cast for Eugene Debs in 1916, 
while Debs was still in jail, gave evidence of the fact that even at that 
time there were still areas in which methods and media in which the 
communication on other levels could be communicated to programs 
and policies; rather, could be communicated to the electorate for their 
attention. 

But today the radio and TV have not only largely superseded the 
press; they have also minimized the effect of street meetings, personal 
debates and forums, and all other forms of campaign activity. A 
monopoly of those forms is virtually a monopoly of all election effort. 

The desire for such an electoral monopoly by the two major parties 
is virtually conceded by one of the Hartke bill’s strongest proponents, 
and also the proponent of similar bills before the Senate today, Frank 
Stanton, CBS president, who has said, “The bill recognizes the politi- 
cal reality that normally ours is a two-party system. Up to now the 


es Et ‘= 


—_—o £4 


Deed ~ tt = pel, 


one tte LO oe 


ee i es 


th 
h- 
ds 
ng 
20 
16, 
at 
he 
ms 
air 


POLITICAL BROADCASTS—EQUAL TIME 245 


broadcasters have been forbidden to recognize this fact of political 
life.” 

This quote gives the show away. From the head of a near 
monopoly, it is understandable. But it is a misreading of American 
political history and of the realistic wisdom behind section 315. It 
is a candid plea for political conformity and for the elimination of 

litical dissent. 

I might interpose here to comment on Mr. Stanton’s rather fre- 
quent referring to the Lincoln-Douglas debates. You can check my 
history, but to my recollection the Republican Party was first founded 
in 1854 and this was 6 years later, and it is useful in a sense to reflect 
on the possibility under the existing media of today, whether or not 
even this new party effort could have been heard by the people as 
jit was in those days when the methods of communication were quite 
different and quite more informal. 

The broadcasters, if they are really to operate in the public interest, 
should have nothing to fear from an extension of the principle of free 
political discussion. 

Back in the 17th century, poet John Milton, himself a crusader 
for free speech, said: 

And though all the windes of doctrine were let loose to play upon the earth, 
so Truth be in the field, we do injuriously by licensing and prohibiting to 
misdoubt her strength. Let her and falsehood grapple; who ever knew Truth 
put to the wors in a free and open encounter * * * give her but room and do 
not bind her when she sleeps. 

In our own day, another fighter for free speech, Dr. Alexander 
Meiklejohn, testifying before a Senate committee, has said: 

Just so far as, at any point, the citizens who are to decide issues are denied 
acquaintance with information or opinion or doubt or disbelief or criticism 
which is relevant to those issues, just so far the result must be ill-considered, 
ill-balanced planning for the general good. It is the mutilation of the thinking 
process of the community against which the first amendment is directed. 

It is these sentiments which should guide the deliberations of this 
committee in its search for an answer to the questions raised by the 
we legislation before it, lest important democratic principles 

come lost in its haste. 

IT want to add one comment also, that we would like to note and 
support the position taken by the American Civil Liberties Union on 
this question. I believe the committee has before it the most recent 
communication to it from the ACLU in which it has given consid- 
erable thought to the problems of the freedom of dissent in the politi- 
cal arena that we have also tried to give. I would like to read just 
one paragraph in conclusion from their statement, in which they state: 

This is the American Civil Liberties Union. 

* * * But at this*stage we urge that a more thorough study be made before 
Congress decides either to reaffirm the present provisions or to amend them 
in any way. Changes in the law would not only affect the radio-TV industry 
but would also have a sharp impact on our political party structure and our 
system of political campaigning. Issues should not be treated lightly but should 
receive the most careful consideration through the deep factfinding; perhaps 
through a study by a presidential commission. 

I think that the members of the committee by this time have had a 
feeling that those of us who represent the minority groups are not 
confronted with a balanced amount of time. We are confronted with 
a situation in which there is no time at all. We do get equal time 
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on radio when we demand it, under circumstances which are rather 
complicated and time consuming for us; but in terms of the news 
broadcast which the Lar Daly decision covers there is in fact a black. 
out of silence against, not only our group in New York State but it is 
easy to understand that this happens in other States with other 
radio stations as well, and our complaints should make sense in the 
area of trying to consider what kind of perpetuation of this blackout 
of silence would occur if the provisions and the protections of section 
315 did not exist. And I would make the one final point. It is not we 
who only are pleading for our own cause. We believe that American 
political tradition supports us in this. And we also believe that it 
1s esentially of importance to the electorate itself that they have ae- 
cess to dissenting thought, to new ideas, and to ideas which would 
create change as well as the formulation of the two parties, which at 
this point dominate the American political scene. 

Thank you, sir. 

The Cuatmrman. Thank you. We are glad to have your statement. 

We have a request for several statements to be included in the 
record. 

Mr. John R. Holden, Legislative Director, AMVETS. 

(The statement is as follows :) 


STATEMENT OF JOHN R. HOLDEN, LEGISLATIVE Director, AMVETS, RELatTrIve 10 
SECTION 315 


AMVETS heartily endorse legislation which will correct the danger to the 
rights of American citizens raised by the recent Lar Daly decision of the FCC. 

As an organization devoted to public service we feel that we actually 
have more at stake in this matter than any broadcaster or any network. As 
citizens, we own the radio frequencies. The law requires that these frequencies 
be used in the public interest—and I interpret that to mean the broad public 
interest—not for the purpose of promoting the personal political interest of 
every conceivable type of person who claims to be a candidate for office. 

We are not concerned with the technicalities or legal ramifications involved 
in this matter. We seek principally to protect our interest—and that interest 
lies in insuring to us the right to have radio and television used to keep us 
fully informed of the activities of major candidates for public office; of news 
events in which such candidates may have a part, of conventions, special. pro- 
grams, panels, debates, or any other programs of this nature without having 
inflicted upon us anyone who thinks he might get his relatives to vote for him 
for public office. 

It would appear to me that the broadcasters and the networks would have an 
easy time of it if nothing is done to overturn the FCC decision. All they can 
and should do would be to sit back, curtail their news coverage—including the 
expensive conventions—and ignore the entire situation. However, I think they 
deserve great credit for fighting to have the Lar Daly decision overturned. 
I think this demonstrates again that broadcasters, like most of us are essentially 
fair-minded, perhaps more fair-minded than some of us, due to the fact that 
they have this committee and the FCC regularly examining their activities. 
I am convinced that by and large these people would do a fair job of reporting 
political news even if there were no law upon the subject, since sometimes a 
law tends to set down a minimum course of conduct—and everyone feels they 
have met their obligation if they have done that minimum. Be that as it 
may, I am hopeful and confident that this committee and the Congress will 
take prompt steps to protect the public interest by clarifying the law. 

We have no preference between the various bills which have been offered upon 
this subject. We do not have the expert and specialized legal knowledge to 
make that choice. We only request that legislation promptly be passed to 
protect the rights of the public and to insure to us the fullest possible coverage of 
news and political matters by radio and television. 

This is essential so that I and my family may know the facts about candidates 
for office, so that I and my children may share great news events—political con- 
ventions, hearings and even parades wherein candidates appear. 
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AMVETS and other organizations each year have banquets, dinners and con- 
ventions where we have guest speakers such as Governors, mayors, Senators, 
and Congressmen who are also candidates for office. Often their remarks are 
newsworthy. If these events were to be blacked out under the Lar Daly ruling 
we would consider it extremely unfair. F 

We therefore most earnestly request that you take immediate steps to remedy 
this situation. 

RESOLUTION 7 


Whereas an officeseeker last year announced himself a candidate for both 
the Republican and Democratic nomination for the office of mayor of Chicago; 
“aeauee two men prominent in Chicago local news, namely, the mayor of 
Chicago and an ex-Congressman were the major candidates of the Democratic 
and Republican Parties ; and 

Whereas during the course of its daily news coverage station WBBM-TV 
exercised its news judgment by including significant news of the majority 
campaign, including the mayor and the Congressman filing nomination papers, 
as well as the mayor greeting the President of Argentina and opening the 
March of Dimes campaign ; and 

Whereas the said officeseeker complained to the Federal Communications 
Commission about his being excluded from having equal time on a news show; 


eerese the FCC on February 19, 1959, ruled in a most crippling decision 
that this news coverage must be matched by allotting equal time to the said 
eandidate on a regular news broadcast ; and 

Whereas this ruling will have the immediate effect on news broadcasting 
of abridging the public freedom to see and hear news of major political candi- 
dates ; and 

Whereas this decision makes it impossible for broadcasters to report any 
political campaigns from a news viewpoint ; and 

Whereas this ruling would prohibit radio and TV from bringing some of 
the great moments of history to the American public ; and 

Whereas the President of the United States has described this situation as 
ridiculous ; and 

Whereas legislation to remedy this situation has been introduced in both 
Houses of Congress by Senators Allott and Thurmond and Congressman Cun- 
ningham ; and 

Whereas no hearings have as yet been announced upon this proposed legisla- 
tion : Now, therefore, be it 

Resolwed, That AMVETS hereby requests that the Senate and House Com- 
mittees‘on Interstate and Foreign Commerce immediately call hearings upon 
this legislation so vital to the public interest, report the bills favorably 
forthwith and urge the Congress to speedily enact such legislation before ir- 
retrievable damage is done to the political fabric of American society. 


The Cuarman. A statement for the record by John F. Lewis, 
chairman, Freedom of Information Committee, Radio-Television 
News Directors Association. 

(The statement is as follows :) 


STATEMENT OF JoHN F. Lewis, CHAIRMAN, FREEDOM OF INFORMATION COMMITTEE, 
RADIO-TELEVISION News Drrectors ASSOCIATION 


In asking the Congress to adopt amendments to section 315 of the Communica- 
tions Act, I must reiterate that the news directors of electronic media strongly 
urge outright repeal of the section. Any statement we make with regard to 
amendments must not be interpreted as acceptance of the basic premise we feel is 
involved in this section * * * a premise that some form of Federal policing is 
needed or desirable in regard to the fair presentation of politics and political 
candidates where that presentation involves the use of a microphone or a camera. 

Since’repeal of section 315 is not now before us, I shall confine my remarks to 
the amendments under consideration. Mr. Renick has enumerated our views on 
the details of the amendments. I ask your permission to speak additionally on 
their impact and need. 

Section 315 was intended to prevent abuse * * * originally in terms of the 
purchase of time by candidates. However, in recent months we have evidence 











248 POLITICAL BROADCASTS—EQUAL TIME 


that a new abuse may arise from an extended interpretation of the section and 
the bills before this committee are designed to curtail the FCC’s determination 
that equal time should apply to news programing. 

The debate raised as a result of the Lar Daly decision poses a great threat to 
the coverage of all future elections unless the FCC position is reversed. News 
directors will certainly hesitate before taking film of anyone who holds public 
office or is likely to be a candidate and this will greatly restrict news coverage 
at a very time when that coverage should be expanded at the network and loca] 
level to keep the public better informed. 

There is a further danger that may not currently be apparent to you gentle 
men who stand for the best traditions of the U.S. political system. For 15 years 
I have been covering politics in Maryland. Time and again I have found it 
necessary to defend politics and politicians against public misconceptions. The 
public has a feeling about politics and politicians that is not favorable. The 
public relations of politics has been poor over generations and it is always an 
uphill battle to convince responsible citizens that they should believe in the men 
they vote for and support their acts. 

The cynicism of the American people with regard to politics will not be legs- 
ened if news directors are forced to grant equal time to all candidates on news 
shows or if news directors are forced to ignore the thorough coverage of politics 
in an election year. 

The public is also apt to lose its faith in the integrity of news reporting if that 
reporting can no longer be objective and analytical in front of microphones and 
cameras. 

Many of you may have noticed that in the past 2 years both the networks and 
many local stations have embarked heavily into the field of news documentaries, 
This is a form of news programing dealing with certain key subjects of public 
interest in depth. There have even been documentaries on the working of the 
Congress of the United States. Unless the equal-time provision is amended it 
probably would not be safe for a news director to film an interview with House 
Speaker Rayburn or the chairman of this committee, for instance, explaining 
the intricacies of the Congress * * * at least not during an election year, 
Why? Because anyone careless enough to run against Mr. Rayburn or the 
chairman of this committee in 1960 could demand equal time * * * documentary 
time. 

Some centuries ago a Chinese emperor publicly prayed to the spirits to “Give 
my people wings” * * * hoping that the intellectual capacities of the people 
would be thereby expanded. 

Radio and television news * * * run by well trained, thoroughly responsible 
newsmen * * * has only recently come into its own and its potential has yet to 
be realized. No media is more responsive to public pressures than radio and 
television. No media has better demonstrated its sense of fair play in the cover- 
age of all news, including politics. 

We urge you to prevent further abuse of section 315 by accepting the amend- 
ments called for in the bills before you. Radio and television news and the 
entire broadcasting industry need encouragement, not restriction, to expand, not 
curtail, news coverage at all levels * * * particularly in the field of government 
and civic affairs. 


The CHarrMan. Letter from John W. Mahan, Commander in Chief, 
Veterans of Foreign Wars, dated June 30, 1959. 
(The letter is as follows:) 


VETERANS OF FOREIGN WARS OF THE UNITED STATES, 
Washington, D.C., June 30, 1959. 
Re hearings on section 315, Communications Act 
Hon. Oren Harris, 
Chairman, Subcommittee on Communication and Power, House Committee on 
Interstate and Foreign Commerce, House Office Building, Washington, D.C. 


Dear Mr. Harris: As Commander in Chief of the Veterans of Foreign Wars 
of the United States, with authority under our constitution and bylaws to speak 
for the organization on subjects where we have no national convention man- 
date, I should like to offer for the record my views with respect to proposed 
legislation to amend section 315 of the Communications Act which has been the 
subject of hearings before your subcommittee. 

It is my considered judgment there should be substantial revision of section 
315 of the Communications Act which would correct the abuses of equal time 
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in the use of radio and television in political campaigns. The radio and TV in- 
dustry should not be handcuffed in presenting the political picture on national, 
State and local levels to the American people. Any equal time provision should 
apply only to bona fide candidates of recognized major political parties and who 
are certified by responsible party officials to be substantial and serious candi- 


a chere that legislation along the lines of your bill, H.R. 7985, would go far 
toward correcting existing abuses. It is becoming increasingly evident that the 
radio and television industry will be compelled to forgo coverage of the Ameri- 
can political scene unless there is a substantial revision of the equal time pro- 
visions of section 315. 
Sincerely yours, 
JoHN W. MAHAN, Commander in Chief. 


The CHarrMan. Letter from Lawrence H. Rogers II, president, 
WSAZ, Inc., dated June 29. 

(The letter is as follows :) 

WSAZ, Inc., 
Huntington, W. Va., June 29, 1959. 
Hon. Oren E. Harris, 
Chairman, Committee on Foreign and Interstate Commerce, 
U.S. House of Representatives, 
Washington, D.C. 

DearR CONGRESSMAN Harris: As a broadcast licensee and a member of the 
NAB Freedom of Information Committee, I am vitally concerned with the mat- 
ter of amendments to section 315 of the Communications Act of 1934. Since many 
of my distinguished radio and television colleagues are appearing before your 
committee in support of section 315 amendments arising from the famous Lar 
Daly decision, I have no wish to burden you with repetitive testimony. I would 
however, appreciate your including this letter in the record of your proceedings. 

WSAZ, Inc., licensee of WSAZ and WSAZ-TYV, and its subsidiary WKAZ, 
strongly urges repeal or major revision of section 315. Since time is of the 
essence; with election year ahead in 1960, we are willing to concede that sub- 
stantial revision or repeal may be impossible at this session of Congress. But 
amendment to counteract the force of the FCC’s Lar Daly decision is abso- 
lutely mandatory if we are to continue to serve what we believe to be the public 
interest in 1959 and 1960. An amendment of section 315 such as is contained in 
H.R. 5389, the proposed legislation widely referred to as the “Cunningham bill”, 
seems to us to be the most equitable and expeditious method of handling the 
problem, At least the exemption of news b-oadcasts from the Lar Daly decision 
would have the effect of protecting the incumbents, the candidates, the stations, 
and the public from a serious dislocation of news service between the present time 
and the general elections of 1960. 

We would also welcome the same relief insofar as special events, debates, and 
panel discussion programs are concerned, but we feel the simple exclusion of news 
programing from this incredible interpretation of section 315 is an acceptable 
minimum for a “crash program” in legislative correction. 

I have been concerned that the introduction of broader aspects of the problem 
at this late hour may tend to becloud the vital and fundamental issue, which is 
the freedom to present bona fide news stories involving public servants, without 
incurring the liability to give political coverage on news programs to splinter 
candidates, troublemakers, and crackpots. Such a danger, it seems to me, is 
inherent in S. 1858, the so-called Hartke bill, which seems to have wide acceptance 
in the Senate and the broadcasting industry as well. While I am not strongly 
averse to Senator Hartke’s bill, which is incidentally cosponsoed by West Vir- 
ginia’s Senator Randolph, it does give me concern that the machinery involved to 
spell out in detail the ground rules for handling presidential and vice presidential 
appearances could be the precedent for an attempt to apply similar administra- 
tive formulas to all appearances on radio and television by all public officials and 
candidates down to and including the community level. This could well lead to a 
decision by station licensee to withdraw from coverage of public affairs and po- 
litical affairs altogether. Such a result would be tragic. 

Much more important, in my mind, is the protection of the right of the licensee 
to exercise his discretion, upon which his fitness to be a licenseee must depend in 
the final analysis. H.R. 5389 is the quickest and least complicated method of 
achieving this aim. 
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Knowing how familiar you are with this entire area of legislation, I haye 
tried to be as brief as possible in this informal communication. Your efforts ang 
support in freeing broadcast news of the shackles of the Lar Daly decision wij 
be appreciated by our stations and the over 2 million members of Our audiences 
in four States. 

Respectfully, 
LAWRENCE H. Roeers IT. 

The CHatrman. Without objection these various requests are ip- 
cluded in the record and other statements that might come in on the 
subject, the record will be held open for 5 days for these statements 
to be received. 

Mr. Youncer. I asked Mr. Bicks to furnish a list of the cases where, 
in the past, independent agencies have rendered opinions and where 
there have been appeals taken from those opinions to the courts and 
where the Attorney General has differed with the counsel for the in- 
dependent agency. 

The Cuarmrman. Before the court ? 

Mr. Youncer. Before the court and what action they took and I 
asked him to include that list with his testimony. 

I would like to have that included in the record. 

The Cnairman. Very well. The information, as Mr. Younger has 
outlined, will be received and included in the record. 

(The information requested by Mr. Younger was later submitted 
by the Justice Department as follows :) 


Cases in which the Department of Justice opposed Federal administrative 
agencies or remained neutral on appeal to the courts 


I. ICC CASES 





Result on review 





Cases 
Agency | Agency 
sustained] overruled 











A. Cases in which the Justice Department opposed the agency at all stages of court 
review: 








(1) Assigned Car Coses, 9 F. 2d 429, rev’d 274 U.S. 564 (1927) __.__.__ 1.2 es 
(2) 1.C.C.v. Hoboken P.R., 47 F. Supn. 779, rev’d 320 U.S. 368 (1943) x 
(3) Mclean Trucking Co. v. United States, 48 F. Supp. 933, aff’d 321 U.S. 67 
cok be Soa cela cinta aink Rapes bbb addncgd 6a thse te dkin we awe xX 
00 he eB? A TE ED inate nis aenic nee nea akenananonmane ens Lakwihamcaen x 
(5) Le inson v. Spector Motor Co., 389 Ill. 466, 330 U.S. 649 (1947) _.___.____- x 
(6) Morris v. McComb, 155 F. 2d 832. 332 U.S. 422 (1947) ___.. ied x 
(7) Tennessee Valley Authority v. United States, 96 F. Supp. 409 (1951) __. x 
(8) Nev York Central P.P. Co. v. United States, 99 F. Supp. 394, aff’d 342 
U.S. 890 (1951) Lp eee . xX 
(9) James McWil/ivms Blue Lines v. United States, 100 F. Supp. 66, aff'd 
342 U.S. 951 (1952) pid cies eed he Aiea dle De ks cetails st die w tins ahs winds abies xX 
(10) Srkis v. United St tes, 103 F. Supp. 292 (1952)_......._.....---- besiom (1) 
(11) Florita Gladiolus Growers’ Ass’s v. United States, 128 F. Supp. 525 (1952) x 
(12) 1.C.C. v. Kroblin, 113 F. Supp. 599, afl’d 212 F. 2d 555 (1954), cert. denied, 
348 U.S. 835. $ tw econ _ x 
(13) Utah Poultry & Farmers Cooperative v. United States, 119 F. Supp. 846, 
reversed, 350 U.S. 162 (1954)__- i x 
(14) Wood v. United States, 132 F. Supp. 586 (1955) -_. xX 
(15) Frozen Food Express v. United Stetes, 128 F. Supp. 374, 351 U.S. 40 (1956) x 
(16) Dixie C:rriers v. United States, 129 F. Supp. 28, rev’d 351 U.S. 56 (1956) x 
(17) Norfolk Crses, 92 F. Supp. 998, 337 U.S. 426 (1948); 1382 F. Supp. 34, 352 
U.S. 158 (1946); 142 F. Supp. 741 (1956) -.... Be 
(18) Consolidated Truck Service v. United Stctes, 144 F. Supp. 814 (1956) __- | x 
(19) Americin Barge Line Co. v. United States, E.D. Mo. civil No. 10651(2) | 
(Mar. 12, 1956)... - | x 
(20) Commercial Trunsport, Inc. v. United Stetes, E.D. Ml. civ. No. 3974, Dec. | 
22, 1958, appeal pending in Supreme Court, docket No. 68. _- xX 
(21) Baumer Foods, Inc., vy. United States, E.D. La. No. 3573 (1959) |X 
(22) Arrow Transportation Co. v. United States, M.D. Ala. N.W. div. civil | 
No. 961 (July 20, 1959) ; ; wae 


1 The Court did not reverse the ICC but suggested that the ICC reconsider and the Commission didso 
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Cases in which the Department of Justice opposed Federal administrative 
agencies or remained neutral on appeal to the courts—Continued 


I. ICC CASES 
—_— 
Result on review 


Cases 


Agency | Agency 
sustained] overruled 


| 





—_—_—_—— = 


B, Cases in which the Department supported the ICC in initial stages of court 
* “review but opposed it on appeal to the Supreme Court: 

(23) Mitchell v. United Staves, 313 U.S. 80 (1941) _- aaa a =e 

(24) Henderson v. United States, 80 F. Supp. 32, 339 U.S. 816 (1950) _ _- IOS x 

(25) Railway Labor Exec’s Ass’n v. United States, 84 F. Supp. 178, 339 U.S. 


142 (1950) -- aie no 
(26) Piss v. United State , 96 F. Supp. 452, 341 U.S. 907 (1951) ___- . x 
(27) Thompson, Trustee, Missouri Pacific Co. v. United States, 101 F. Supp. 

48, reversed 343 U.S. 549 (1952) __- . | ae xX 
(28) Alleghany Corp. v. Breswick, 134 F. Supp. 132, 353 U.S. 151 (1957) _- xX 
(29) Sera ffer Transportation Co. v. United States, 139 F. Supp. 444, 355 U.S. 

83 (1957) -_-- Cio ingen ~ setts «eine 9s ons Hh ements s x 


0. Cases in which the Department opposed the Commission in initial stage of court 
review but remained neutral on appeal to the Supreme Court: 
(30) American Trucking Associition v. United States, 56 F. Supp. 394, 326 U.S. 
71 (1945) (_- = (miatieleetas ou ‘ eae - x 
D. Cases in which the Department supported the ICC in the district court but re- 
mained neutral on appeal: 








(31) Pennsylo mia R.R. v. ICC, 193 F. 81, 235 U.S. 708 (1914) _ _- (2) 
(32) ICC v. Railway Labor Erec’s Ass’n, 38 F. Supp. 818, aff’d 315 U.S. 373 x 
(i9an)....-. : denen bigkcuteenear canteen . ‘ x 
(33) 1.C.C. v. Columbus & Greenville RP., 46 F. Supp. 204, rev’d 319 U.S. 551 
(1943). .- cn icicle a enas taxis aca Rial cicnrendaete cote . = 
(34) 1.C.C. v. Parker, 326 U.S. 60 (1945) __ te = A 7 
(35) 1.C.C. v. Yeory, 104 F. Supp. 245, aff’d 212 F. 2d 555 (1954). thadond ween Soe fe | X 
E. Cases in which the Department remained neutral in both district court and | 
Supreme Court: | 
(36) I.C.C.v. Inland Weterwcys Corp., 44 F. Supp. 368, rev’d 319 U.S. 671 (1943)_| X | 
(37) Alabama v. United Strte>, 56 F. Supp. 478 (1945) __- ; ae Jae ae 
(38) North Carolina v. United State’, 56 F. Supp. 606, re-’d 325 U.S. 507 (1945)_|____._____] X 
(39) Schwabacher v. United Strtee, 72 F. Supp. 560, rev’d 334 U.S. 182 (1948)__|_._______ xX 
(49) Georgia Peanut Co. v. United Stete-, 110 F. Supp. 556 (1953) ‘ hocwdt uae 
(41) Ferguson Steere Motor Co. v. United State-, 126 F. Supp. 588 (1954) x 
(42) Great Lake: Steel Co. v. United States, 115 F. Supp. 31, 220 F. 2d 751, 350 | 
U.S. 821 (1955)... é ‘ = sa Aan | 
(43) National Truckin7 & Storage Co. v. United Strtes, 228 F. 2d 23 (1955). xX | 
(44) American Trucking A°:’n v. United Siate, 170 F. Supp. 38 (1959) ae 
(ass Sec. of Agriculture v. United Stvte-, 114 F. Supp. 420, 347 U.S. 645 (1954)_.|_________- xX 


F, Cases in which the Department was neutral in the district court but opposed the | | 
ICC on appeal: | 
(46) 1.C.C. v. Jercey City, 54 F. Supp. 315, rev’d 322 U.S. 503 (1944)____- | X 

(47) Pan-Atlantic Steamship Corp. v. Atlantic Coast Line, 144 F. Supp. 53, | 








ee eee PU: I COD i ciicinctdnestinnics ds acdietencres apbletaniieabietias abetiachiniate i Dalal xX 
2 Appeal dismissed at suggestion of complaining railroad. 
II. FCC CASES 
| 
A. Cases in which the Denartment opposed the FCC: 
(48) Sanjamon Valley T.V. Corp. v. United States & F.C.C., (C.A.D.C., 
Sh SR BEG conse Searing nnthnunin ag chanap tic ts see kamee anak tee ee | Xx 


(49) Lar Daly (National Broadca:ting Co. v. United Stotee & F.C.C. 
(C.A.D.C., No. 15,249) and Columbia Broadcasting Co. v. United 
ne ae WG CO Ae Beg POO BEI vn kk ke cktcdsdscicetnce ° (3) (3) 
B, Cases in which the Department remained neutral: 
(50) American Broadcasting Co. v. United States, 110 F. Supp. 374, 347 U.S. 


284 (1953) ___- ; ie dais celeb ings Rie aie X 
(15) Hueh-A-Phone Corp. v. United St-te*, 238 F. 2d 266 (1956) _.._____ 2 aed Lato t xX 
(52) Caples v. United States, 243 F. 2d 232 (1957) _. eee eee a adnaee | xX 


prc ennrere aaa 


§ Pending. 











252 POLITICAL BROADCASTS—EQUAL TIME 


Cases in which the Department of Justice opposed Federal administrative 
agencies or remained neutral on appeal to the courts—Continued 


Ill. FEDERAL MARITIME BOARD CASES # 


Result on review 





Cases 
Agency | Agency 
sustained] overruled 








(53) Far East Conference v. United States, 342 U.S. 570 (1952) §...______.---_.-.----- x 

(54) F.M.B. v. United States, 96 F. Supp. 883, aff’d 342 U.S. 950 —_ EMR = 
(55) Isbrandt en Co. v. United States, 211 F. 2d 51 (1954) _. ae x 
(56) Isbrandtcen Co. v. United States, 239 F. 2d 933 (1956) _- oe) ae 2 eee Nee x 
(57) Associated Banning Co. v. L Tnited State>, 247 F. 2d 557 “(195 pers ete. Fe | X 

(58) Benson, Secretary of Agriculture v. U nited State , 263 F. 2d 899 (1959) _- shia a ee 

(50) Pacific Far East v. F.M.B. (C.A.D.C., No. 15086).................-..........- (3) (3) 








$ Pending. 
4 In all cases noted the Department opposed the Board. 
6 The FMB supported defendants in an antitrust case prosecuted by this Department. 


IV. CIVIL AERONAUTICS BOARD CASES 


A. Cases in which the Department opposed the Board: 
(69) Western Air Lines v. C.A.B., 207 F. 2d 200, aff’d 347 U.S. 67 (1954). ___--! x 
































(61) Delta Air Lines v. Summerfield, 207 F. 2d 207, aff’d 347 U.S. 74 (1954)__--|-----....- ¥ 
B. Cases in which the Department remained neutral: 
(62) Air Transport Ass’n v. C.A.B., 199 F. 2d 181 (1952)_...-.-..-.--.-------- x 
(63) American Air Lines v. C.A.F., 206 F. 2d 423 (1953). ..-..-.-.------------ ie 4 | 
(64) Lee v. C.A.R., 225 F. 2d oe (1955) eaten ‘ a ae 
(65) North American Airlines v. C.A.B., 240 F. 2d 867, 353 U.S. 941 (1957)....| X 
V. FEDERAL TRADE COMMISSION CASES 
ee Pe es Wi ee, BT Te: GED Cin i oss i cnet ce ds sce cious ere | senediobica x 
(67) Standard Oil Co. v. F. T.C., 173 F. 2d 210, rev'd 310 U.S. 231 CINE n nib cenkdvasce | x 
VI. FEDERAL POWER COMMISSION CASES 
(68) F.P.C. v. City of Detroit, 352 U.S. 829 (1956)®____- ae 
(69) Atlantic Refining Co. v. Pape Service Comm. of N. ¥., U:8: — = Oct. 
term, 1958, Nos. 518, 536, decided June 22, 1959 ®__.__.________-- PN NS 
VII. NLRB CASES 
(70) N.L.R.B. v. United Steelworkers of America, 357 U.S. 357, No. 81 (1958)®____- | xX | 
6 The Department did not participate. 
Summary 
I. Cases in which Department remained neutral: 
Agency position sustained 5s cle dita tins shin «ait ches wai nin peeabenieeihel aiaatha oth am aetna sagen 
Agency position rejected aia Eee Ee a binds 
I esta ol caaah ervigen on enmaslbel Se Bikol dein of Mabie woth ox Wchon wr daes See lime das dilin 
ES «ak ade ae. wah a Ue daikon: baths snaked a aan af bangin es aatioaeseineine 


II. Cases in which Department opposed agency: 
Agency position sustained : 
Agency position rejected 
Pending oes 
Indecisive 


Total 


III. All cases: 
Agency position sustained _..___--- eee 
Agency position rejected 
Pending : 
Indecisive 


Total _- 
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The CuarrMAN. This will conclude the hearings on this matter. 

Mr. Day. I would like assurance from the chairman my exhibits 
will be included. I don’t know whether they were formally received 
by the committee. 

The CuatrMAN. They were formally received. 

Mr. Daty. I would like assurance that a supplement to my pre- 
pared statement would be received by the committee within 5 days, 


you say. 

The CHAIRMAN. Yes. 

Mr. Daty. Am I permitted to typewrite a supplemental statement 
and send it to the committee airmail? 

The CHARMAN. You may revise your statement and send a supple- 
mentary statement if you like. 

Mr. Daty. Thank you. 

The CuamMan. The committee will adjourn. 

(The following material was submitted for the record :) 


Et Secunpo, Cauir., July 1, 1959. 
Mr. OrEN HarRIs, 
House Office Building, 
Washington, D.C. 


Dear Mr. Harris: Enclosed is a copy of the testimony which I gave before the 
Senate Subcommittee on Communications, June 23. 
We hope you will give it due consideration when considering the controversy 
in progress regarding radio and television broadcasting. 
Sincerely, 
V. LANE KNIGHT, 


Drrect TESTIMONY oF V. LANE KNIGHT BEFORE THE SUBCOMMITTEE ON CoM- 
MUNICATIONS, OF THE INTERSTATE AND FOREIGN COMMERCE COMMITTEE ON 
JUNE 23, 1959 


Mr. Chairman, my name is V. Lane Knight. I am employed in the legal de- 
partment of the Lewis Food Co., the largest manufacturer of pet foods on the 
Pacific coast and as such and to become such, we engage in extensive radio and 
television advertising—sometimes to the point of saturation, as it is called in 
the trade. We believe that we are qualified to testify on this subject. 

We object to the enactment of all of the proposed bills on the ground that to 
do so will increase the privilege of the licensee to engage in censorship. 

On the one hand we believe that the licensee should not be allowed to uni- 
laterally decide whether or not the broadcast has been a newsworthy event. 

On the other hand we agree that the licensee should not be forced into the 
position of granting time or denying it at his peril. We believe that Senate 
bill 1858 is the least objectionable and that with the addition of a provision 
whereby a licensee or a prospective candidate may obtain a summary ruling 
from a fair and impartial official board or officer it would be satisfactory. We 
wish to emphasize, however, that to permit the broadcaster’s judgment even in 
good faith to control will be totally unsatisfactory. 

We feel that, by the exercise of its judgment, one major network is denying 
the public the right to hear not only all of the news but also the right to have 
its implications explained in the light of certain existing conditions and con- 
cepts. It is only incidental that this action by its unilateral decisions has 
caused our company considerable added expense and effort. 

We fear that it would be unwise for Congress to extend the power of the 
licensee, so that he can in an expressed good faith do to a political candidate 
what one of them is doing to us. Our own experiences are as follows: 

For the 2 years last past the Lewis Food Co. has sponsored the Dan Smoot 
report on 60 radio stations and 26 television stations, using the facilities of the 
now nonexistent Dan Lee system. Mr. Smoot has done a great public relations 
job for us and for the public. 


Mr. Smoot’s reports are all documented and will stand up under the search- 
light of truth. 


44328—59——17 
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A short while ago the American Broadcasting Co. purchased the Don Lee 
system facilities including the contractual agreement between that company 
and the Lewis Food Co. Immediately upon purchasing the Don Lee facilities 
the American Broadcasting Co. informed us that it would not continue to allow 
the use of its facilities for the broadcasting of the Dan Smoot report. 

We insisted upon an explanation. Their explanation, addressed to our adver. 
tising agency, is as follows: 

“Drar Bos: Per your request, following is the basis on which ABC could not 
accept renewal of the ‘Dan Smoot Reports’ program beyond June 14, 1959, which 
is the last broadcast in our takeover of your original agreement with Don Lee 
network. 

“It is the ABC news department’s policy not to make any further agreements 
for the production of public information programs outside of ABC. Our policy 
is that all programing in this area will be produced under the sole (‘I wish to 
emphasize the use of the word sole,’ Mr. Knight’s emphasis) authority and 
control of the news and public affairs department. 

“Mr. Smoot is not an ABC commentator and the network must reserve the 
right to employ its own commentators to analyze and comment on the news, 
This company must do so in order to carry out its avowed policy of present- 
ing a balanced schedule of such commentary, reflecting the diverse shades of 
responsible opinion in the national spectrum. 

“We currently have our own adequate staff of qualified news commentators, 
some of whose programs could be available for consideration by your client. 
Please be assured that we value business placed by the Lewis Food Co. and hope 
that in the near future we may be able to work with them again.” 


(Signed) AMERICAN BROADCASTING Co, 


We examined the programs which according to the letter could be made avail- 
able to us. In our opinion none of these could compare with Mr. Smoot’s report, 
in that we felt a duty to the public to continue. 

We felt that to sponsor such programs, which in the light of our convictions 
were but slanted, or biased at least, would be a breach of our duty. 

Furthermore, we do not believe the reasons stated in the letter are in good 
faith, for, further investigations reveal that the American Broadcasting Co. 
does provide their facilities for the broadcasting of public information programs 
which it does not originate and the creators of which are not in its employ 
and control, consequently we do not believe that the reasons stated are the 
real reasons. 

The following is a list of programs of public information which are cur- 
rently being broadcast using American Broadcasting Co.’s facilities, which our 
information leads us to believe are not originated by employees of/or under 
the contro! of American— 

1. Frank Hemingway. 
2. Cliff Engle. 

3. John Holbrook. 

4, Virgil Pinkley. 

These four are former Don Lee personnel. 

At considerable additional expense and effort we have been able to continue 
the Dan Smoot report on the air. By providing each station with a tape or 
film we are able to accomplish the very same results in spite of additional cost 
and effort. With one exception, and that one exception being the one station 
which the American Broadcasting Co. acquired with the purchase of the Don 
Lee system, we are continuing the broadcasts. Thus, we have what amounts 
to a vote of 85 to 1, the station owners have approved the Dan Smoot report 
as being one in the public interest. We are certain that you can appreciate 
the additional expense to which our company is put, in that we must provide 
59 radio tapes and 26 television films instead of one of each. 

If a network system is to serve any public interest at all, it is to eliminate 
this additional expense and inconvenience. Under the bills presently being 
consifered by this committee this situation could occur, wherein a considerable 
number of individual stations would be ready, willing, and able to provide time 
to one candidate in compliance. with section 315, but wherein the network 
could unilaterally decide that the prior broadcast was a newsworthy event 


and deny the use of its facilities, such a result is not only unjust but uncon- 
scionable. 
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The licensees would have you equate their position to that of a newspaper 
es eontention is untenable: for the opportunity to engage in the print- 
ing and publishing business is infinite, while the opportunity to broadcast is 
ye believe that if a station owner ‘is to be granted the exclusive use of a 

rtion of the broadcast spectrum that it is inconsistent with our constitutional 
concept of free speech to allow him to also decide what is most in the public 
interest. Notwithstanding that he is doing so in the light of his own good 
te curtailment of the rights given under section 315 will be a step in the 

tion. 
Ly contention that the underlying principal should be enlarged, not 
Fara oor hope that you will not only refuse to retreat from the position of 
section 315, but that you will enlarge its principal to include others than merely 
those who are presently candidates for public office. 

To do otherwise, will in effect, give the licensees a mandate to, under the 
guise of news broadcasting, present half truths, slander by inuendo, slant the 
news to foster their own opinions, beliefs and philosophies, and then hide be- 
hind an assertion of good faith, as some of them now do in areas other than those 
coming under section 315. 

There is no question in our mind but that the man who can control the com- 
munications of the Nation can, and will, control the Nation. If this is to con- 
tinue to be a government of the people, by and for the people, communications 
are too vital an element of that concept to permit control of it to fall into the 
very limited few who can become licensees to use the air waves, no matter how 
much they profess to be doing so in good faith. 

The full impact of this will be apparent with the fact that at present there 
are only three major networks. 

Experience demonstrates what can happen when control gets into the hands 
Spare is no difficulty then so long as we say what these few are willing for 
us to say. : 

Such a situation must not come into being here. 

We believe that the air waves are really a public property that it is obvious 
that legislation is necessary, but that the proposed legislation is a step in the 
wrong direction. 

Here there were questions from Senator Cotton and Senator Pastore regarding 
the possible interest of a pet food manufacturer in section 315. To which Mr. 
Knight promised to tie it in in his next paragraph. 

(On June 23, 1959, V. Lane Knight testified before the Subcommittee on Com- 
munications, of the Interstate and Foreign Commerce Committee, and now wishes 
to add further points supporting the objections to Senate bills, 1585, 1604, 1858, 
and 1929.) 

Under the guise of newsworthy events, if these bills are enacted all stations 
will be able to run rampant by, slanting the news, showing it out of context, 
and otherwise indirectly and in the most endearing terms, promote a favorite 
candidate and leave the opposition helpless to reply. 

When we say we hope you will enlarge the principal of section 315 rather than 
decrease it we have reference to referendum and initiative at least. Our re- 
cent experience in California demonstrates beyond any question that the power 
of 315 should be increased. We have before the voters a “Right to work bill, No. 
16.” It was a bill which would have offered the workers some protection from 
their own unions. However, by inuendo, slanted and biased news accounts and 
other devious methods the bill was defeated. Under the guise of being news 
broadcasts, local unions, the CIO and the A. F. of L. as sponsors, were able to 
present slanted, biased and sometimes untrue accounts in opposition to the bill. 

It is now possible, unless a political candidate can qualify for the privilege of 
section 315, for a licensee to say just whatever he pleases. 

If the masters of mass psychology, who have demonstrated that they have 
the ability to sell almost anything, are also given the exclusive control of the 
airwaves, it will not be long before they are also our masters as well. By clever 
editing, film cutting and tone of voice, background noises and background set- 


tings, the people could be fed a sugarcoated pill of communism under the name 
of hewsworthy events. 
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This committee has had before it a parade of witnesses from the broad. 
easting industry, all praising themselves in the most elaborate terms. 

We think a very timely question at this time would be: “Mr. licensee, do yoy 
really think that you are that good?” 

You have been given a monopoly of the greatest means of mass education 
so far known to man, what have you done with it? 

You have diverted it to primarily an entertainment medium. You have be. 
littled the American home by portraying the husband and father as a stupid 
oaf. You have bespattered our police by showing them to be blundering dip. 
wits, outwitted at almost every turn by smart-alec, wisecracking private de. 
tectives. You have maligned our pioneers by displaying them as gun-toting, life. 
disregarding braggarts who spent the greater part of their time in houses of jj) 
repute, presided over by women who were obviously the only females in the erg 
with any character. You fill the airwaves with voo-doo music, which excites 
the passion of our youth, and could be responsible to some extent for the increase 
in juvenile delinquency. You intersperse the whole with wild and fantastic 
claims of your advertisers. 

We do not think “Well done, good and faithful servant,” applies to you. 

The present state of the industry is such that the licensees cannot be blamed too 
much. Their income is dependent upon so-called audience ratings. Thus, they 
strive among themselves to capture the public’s ear. 

If we may be so bold, we would like to make the following suggestions: 

First of all, separate the actual mechanical physical operation of broadcasting 
from program production. 

Then declare the operation of broadcasting to be a public utility. Demand a 
filing of rates, determined by power and range of signal. Force them to serye 
the whole public on a nondiscriminatory basis. 

Make the program producers and sponsors liable, if liability there be. 

Instead of equating the licensees to newspaper publishers, compare them to 
the public carrier who merely hauls the newspaper from the printer to the news- 
stand. 

Would you, for a moment, consider allowing the railroads to go into the news- 
paper business and then permit them to haul only their own papers, if that was 
their desire? This, in effect, is what the radio and television licensees are now 
asking you to do. 

We tell the railroads how many passenger trains to run, how many refriger- 
ated cars to provide, how many freight trains, what to charge, and when. 
Would it be any different to tell the broadcasters how much time to spend on 
entertainment, public information, public education, and political education? 


STATEMENT OF NORMAN THOMAS 


Under date of June 30, 1959, the American Civil Liberties Union sent you a 
statement on bills to amend section 315 of the Communications Act of 1934. 
With the position taken in that statement I should agree as far as it goes, but 
contemplation of that statement and reflection on my long experience as a candi- 
date of a minority party for various offices, six times for the presidency, lead me 
again to reiterate my belief that there is no fair solution of the problem of the 
use of television and radio time by political candidates except on the principle 
which I have long advocated. 

That principle is that radio and television companies, as part of the price they 
owe the public for permission to use channels necessarily limited in number, 
should be compelled by law to give z hours of good listening time to discussion 
of public issues, a considerable part of which should be given during election 
campaigns to candidates. The use of supplementary time during campaigns at 
the expense of the candidate or his party should be strictly limited, if not forbid- 
den altogether. The period of campaigning in which free time should be made 
legally available should be limited to 5 or 6 weeks immediately preceding the 
election. Additional time over and beyond an equitable share of free time might 
be sold outside of this period on a basis of equality of price to individuals and 

arties. 
7 Free time should be rationed in each State to all parties legally on the ballot 
of those States, perhaps in porportion to the number of offices for which 
candidates are presented. Many minor parties do not nominate for anything 
like all offices. The same principle should govern rationing of free time to 
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parties for discussion of issues (not campaigning) during the many weeks of 
the year outside the campaign period. The primary responsibility for equitable 
rationing of free time should be on the broadcasting companies with right of 
appeal to the Federal Communications Commission or its designated agents. 

Looking back on my own campaigns I should say that in general I was 
fairly treated, but the situation has grown worse. In 1956, for instance, the 
expenditures for television and radio time were preposterously high. The com- 
panies, to protect themselves from the insatiable demands of the major parties, 
charged a very high price. Minority parties were banned except that they got 
sudden gifts of time at the very end of the campaign by a misunderstanding 
of the equal-time rule. The law of diminishing returns in public interest cer- 
tainly operated. I am convinced that fewer speeches in a shorter period of 
campaigning would be more effective. The provision that I seek would of itself 
do something to reduce the growing cost of campaigning, a cost not matched 
by any value in political education. Note, for example, how much larger a 
proportion of British citizens vote under their system. 


STATEMENT OF AMERICAN CIVIL LIBERTIES UNION ON BILLS To AMEND SEcTION 315 
OF THE COMMUNICATIONS ACT OF 1934 


The American Civil Liberties Union is grateful for the opportunity to present 
herein its comments on the following bills now under consideration for the 
amendment of section 315 of the Communications Act of 1934, governing polit- 
ical broadcasts: H.R. 7122, 7180, 7206 and 7602, which are identical; H.R. 5389, 
5675 and 6326 which are identical. 

We support the following provisions of H.R. 7122, 7180, 7206 and 7602, as 
being in accord with established ACLU positions : 

(1) Section 315(f)—‘‘The charges made for the use of any broadcasting station 
for any of the purposes set forth in this section shall not exceed the charges 
made for comparable use of such station for other purposes.” (This is as 
provided at present. ) 

(2) Section 315(d)—‘‘No licensee shall have any power of censorship over 
the material broadcast under the provisions of this section.” (This is as pro- 
vided at present.) ‘No action, either civil or criminal, shall be maintained 
by any person in any court against any licensee or agent or employee of any 
licensee because of any defamatory or libelous statement made by a legally 
qualified candidate for public office in a broadcast made under the provisions 
of this section, unless such licensee, agent, or employee participated in such 
broadcast willfully, knowingly, and with intent to defame.” (We believe that 
the no-censorship requirement, so essential to the full presentation of political 
comment by a candidate, needs this clear-cut supplementation. The present 
fear that stations cannot censor but may be penalized for broadcasting defama- 
tory material should be ended. In this connection we are delighted that the 
Spreme Court, in its decision in the Farmer’s Union v. WDAY case on June 29, 
1959, has said that broadcasters are not subject to libel suits for the defamatory 
remarks of a political candidate. We would like to incorporate into the 
record the text of our press release of February 16, 1959, summarizing our 
Supreme Court brief in the WDAY case). 

“The U.S. Supreme Court was urged today to affirm that radio and television 
stations are immune from libel action if they broadcast defamatory statements 
by a political candidate who demands equal time. The statement was made by 
the American Civil Liberties Union which urged the position because of the need 
of voters to have the fullest access to the views of political candidates. 

“To require stations to delete material that might be libelous, the ACLU de- 
clared in a friend-of-the-court brief, ‘would permit radio and television managers 
to deprive millions of Americans of the right to hear, free of prior restraint, the 
words of candidates for public office, by making such managers the final arbiters 
of the truthfulness, motives, intent, and fairness of comment of a candidate who 
may make a statement which on its face is or might be defamatory.’ This, the 
ACLU said, would defeat ‘the purpose of section 315 of the Federal Communica- 
tions Act to provide the widest possible forum for candidates in political cam- 
paigns.’ Under section 315, if a broadcaster allows a candidate time on the air 
he must provide other candidates equal time. He is also prohibited from censor- 
ing the candidate’s material. 
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“The civil liberties group expressed its views in a case centering on that statute. 
A. C. Townley, a candidate for U.S. Senator in 1956, demanded equal time op 
station WDAY of Fargo, N. Dak., because two other candidates had spoken oyer 
the station. Officials of WDAY felt that Townley’s talk which charged the North 
Dakota Farmers Educational and Cooperative Union with Communist Sympathy 
and support was libelous. They permitted Townley to broadcast his remarks 
only after he insisted on his rights under section 315. 

“The farm organization’s suit against WDAY for defamation was dismisgeq 
by the North Dakota Supreme Court, which ruled that Congress in adopting the 
noncensorship provision of section 315 did not intend to force a station to broad- 
cast libelous statements and ‘at the same time subject it to the risk of defending 
actions for damages.’ Thus it disagreed with the farm group’s argument that it 
had been deprived of property, including reputation, without due process of law, 
in violation of the 5th and 14th amendments. The farm group then petitioned the 
U.S. Supreme Court to review the case. 

““Congress could not have intended by implication to impose upon a licensee the 
duty of eliminating remarks libelous in civil or criminal law from speeches of 
candidates for public office,’ the ACLU brief asserted, adding that the job would 
require broad knowledge of the subject matter and of the libel laws of all States 
in the station’s listening area, and quick decisions. 

“*Such arduous tasks,’ the brief said, ‘would tend to make the scrupulously 
fair broadcaster minimize the time allotted to political broadcasts or eliminate 
all possibly libelous-suspect controversial material, or both. Such tasks, if im. 
posed, would also afford an opportunity to the less scrupulous broadcaster to 
encroach upon freedom of utterance under the guise of preventing libel. The 
interest of the electorate in the fullest freedom of speech by candidates requires 
that the law be construed to deprive a licensee of the power to censor for libel 
lest much that is nonlibelous fall to the censor’s bludgeon in his necesarily over- 
cautious, or possibly biased, approach in determining the complicated issue of 
whether libel exists.’ 

“The need for free speech outweighs the probable rare instances of injustice 
resulting from inadequate remedies for an injured innocent third party, said the 
brief. It suggested the injured third party might bring criminal libel action 
against the speaker, or demand equal time to reply. 

“The ACLU also rejected the Farmers Union argument that it could receive 
redress under North Dakota law for the alleged defamation. ‘While a State 
cannot constitutionally deprive a person of a remedy for a wrongful act, Federal 
preemption of an area, as here, of necessity often results in the deprivation of 
remedies to State and individuals alike, otherwise available under State law,’ 
it stated. “To argue, as petitioner does, that such deprivation violates due 
process, is to argue for the unconstitutionality of a plethora of Federal regulatory 
legislation whose constitutionality has been clearly established.’ Rather, said 
the ACLU, due process would be violated ‘if the Federal Communications Act 
does not give immunity to a licensee for broadcasting a candidate’s defamatory 
statement, while requiring it to do so.’ To withhold immunity, it added, ‘would 
be not mere liability without fault, but liability as a result of performing manda- 
tory statutory obligations. Such liability is unheard of in our jurisprudence and 
would be so thoroughly arbitrary and unreasonable as to be unconstitutional,’ ” 

(3) Section 315(e)—[with the exception of the words in brackets, about which 
we comment further below]—‘Appearance by a legally qualified candidate on 
any regularly scheduled or bona fide newscast, news documentary [panel disens- 
sion, debate, or similar type program] where the format and production of the 
program are under exclusive control of the broadcasting station, or by the net- 
work in case of a network program, as to content, presentation, length, time, and 
all other details, and [determined in good faith in the exercise of the broadcaster's 
judgment] to be a newsworthy event and in no way designed to advance the cause 
or to discriminate aganist any candidate shall not be deemed to be use of a broad- 
casting station within the meaning of this subsection.” 

(4) Section 315(g) (1) —“‘The Commission shall prescribe appropriate rules 
and regulations to carry out the provisions of this section.” (This is as provided 
at present. ) 

We support the provisions of H.R. 5389, 5675, and 6326, with the exception of 
the words in brackets, about which we comment further below : 

Section 315(a). “[If any licensee shall permit any person who is a legally 
qualified candidate for any public office to use a broadcasting station, he shall 
afford equal opportunities to all other such candidates for that office in the use 
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of such broadcasting station]: Provided, That such licensee shall have no power 
of censorship over the material broadcast under the provision of this section. 

0 obligation is hereby imposed upon any licensee to allow the use of its 
station by any such candidate.] Appearance by a legally qualified candidate 
on any news program, including news reports and news commentaries, where the 
format and production of the program are determined by the broadcasting station, 
or by the network in the case of a network program, and the candidate in no 
way initiated the wording or the broadcast, shall not be deemed to be use of a 
proadcasting station within the meaning of this subsection.” 

We turn now to comment on one of the bracketed portions of H.R. 7122, 7180, 
7206, and 7602, section 315(e) “determined in good faith in the exercise of the 
proadcaster’s judgment.” It is our view that section 315, even unamended, 
does not require, in regard to newscasts strictly defined, the absolute decision 
recently made by the Federal Communications Commission in the Lar Daly 
case; and we welcome legislation making that clear beyond doubt. The key 
words in determining when section 315 applies are “use of a station’s facilities.” 
Contrary to the Commission’s written opinion in the Lar Daly case that “use” 
is synonymous with public appearance, we believe that a line can, and should, 
be drawn between bona fide newscasts where a candidate’s direct use of the 
facilities is not involved, and programs, news or otherwise, where a candidate’s 
appearance, by length of time on a program or other methods of favoritism, 
amounts to a “use of facilities.” But, on the other hand, we believe that the 
determination by the broadcaster of what is “a newsworthy event” should not 
be left entirely to his ‘good faith,” but should be subject to definition by the 
Commission. (In this connection we would like to incorporate in the record the 
text of letters which we wrote to the Commission on March 3 and June 8, 1959, 
concerning its Lar Daly ruling.) 

“Marcu 3, 1959. 

“The Federal Communications Commission’s recent decision that Lar Daly 
was entitled to equal time over Chicago stations, WBBM-TV and WBKA-TYV, 
because they showed the Democratic and Republican mayoralty condidate in 
newstelecasts has been studied by the American Civil Liberties Union. Al- 
though the Commission’s ruling has already been issued, we offer the following 
comment with the hope that our opinion will be considered when future policy 
on this issue is made. 

“As an organization devoted to the defense and extension of free speech, 
we are sympathetic with a liberal interpretation of section 315’s equal time 
requirement. We have always been concerned about efforts to limit this require- 
ment, lest the views of minority parties and their candidates on radio-TV 
be shut off from the electorate. 

“We recognize that application of the equal time principle is particularly 
difficult in news telecasts—especially in a time of an election—where the dis- 
tinction between an incumbent’s official duties and direct political activity cannot 
be easily drawn. The Commission’s 1958 ruling in the Blondy case that section 
$15 does not apply in a situation where ‘* * * the facts clearly showed that 
the eandidate had in no way directly or indirectly initiated either filming or 
presentation of the event, and that the broadcast was nothing more than a routine 
newscast by the station in the exercise of its judgment as to newsworthy events,’ 
does provide some guideline. 

“We also are aware of the important first amendment questions raised in a 
station’s news department being free to exercise its judgment as to what the 
news is and how it should be covered. To deny or limit legitimate news to the 
public because of an uncertainty as to how it fits into the section 315 formula 
places freedom to inform the public under a severe strain. 

“This approach suggests a total exemption for newscasts under section 315, but 
the ACLU does not believe it wise to go that far. One might grant, in line with 
the Blondy ruling, that a candidate might not initiate the filming or presentation 
of a news event and that the event might be a routine newscast, and therefore 
rightly exempt from section 315. On the other hand, if this were a firm and 
inflexible basic policy, it is possible that some stations might too leniently 
interpret a candidate’s direct, partisan political activity as news and thus 
give him a disproportionate amount of time. Such bias could conceivably result 
if the station management desired the election of one candidate over another. 

“For this reason, difficult as it is, we believe that lines should be drawn in 
individual cases between a candidate’s official’s duties and his participation in 
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partisan political events, even though such events might be news. Despite the 
fact that we are opposed to total and automatic exemption of newscasts from 
section 315, in the Lar Daly case we disagree with the majority decision that 
the particular two newsclips showing Mayor Daley meeting Argentine President 
Frondizi at the airport and opening the March of Dimes campaign required that 
equal time be given to an opposing candidate. Even though these clips did 
give Mayor Daley more access to the voters, we believe the showing of the mayor 
at those two ceremonies are legitimately regarded as news events. 

“In addition to the policy argument advanced above, we urge that the Com. 
mission promptly issue a written statement supporting its findings in the Lar 
Daly case. We know that because of the deadline of the primary election, an 
immediate decision was necessary. However, the spirit of due process demands 
that a reasoned statement explaining the Commission’s decision now be made, 
How can the networks concerned consider a challenge to the Commission’s policy 
if they do not have the reasons for the decision?” 





“JUNE 8, 1959, 

“This letter is written as a followup to our earlier communication of March 
8, 1959, in order to make a more explicit statement of the position of the Amer. 
ican Civil Liberties Union on the question of whether newscasts on television 
and radio should be subject to the provisions of section 315 of the Federal 
Communications Act. 

“As a general principle, the ACLU believes that newscasts should not be sub- 
ject to section 315. Accordingly, we would hope that the Commission might 
reconsider its ruling in the Lar Daly case, in which a candidate for mayor of 
Chicago was held to be entitled to equal time because two television stations 
had carried newscasts of the incumbent mayor (who was running for reelection) 
participating in public ceremonies as part of his official duties. Our earlier 
letter expressed disagreement with the ruling that views of the mayor welcoming 
Argentine President Frondizi and opening the March of Dimes campaign entitled 
a rival mayoralty candidate to equal time. We also respectfully requested that 
the Commission issue a reasoned statement setting forth its basis for reaching 
its decision in this case. 

“At the same time, our letter recognized the danger that a station—in the 
guise of newscasts—might heavily weight its campaign coverage in favor of one 
candidate for public office as against another. This danger is real, as we stated, 
and such a situation would be contrary to the Commission’s long-established 
requirements for balance and fairness in overall programing. Also, such a 
situation might legitimately bring section 315 into play. 

“The heart of the matter, it seems to us, is whether or not a given broadcast— 
no matter what the program format—constitutes ‘use’ of the station’s facilities 
by a particular candidate. If it does, the broadcast clearly comes under the 
provisions of section 315, which says that ‘if any licensee shall permit any person 
who is a legally qualified candidate for any public office to use a broadcasting 
station, he shall afford equal opportunities to all other such candidates for 
that office. * * *’ 

“Clearly, when a candidate apepars as part of a newscast in connection with 
an event of public importance, or as part of a station’s legitimate and rightful— 
and properly balanced—news coverage of an interesting political campaign, it 
would not ordinarily be a ‘use’ of the station by the candidate. If, on the other 
hand, a program which purports to be a news program consists almost entirely 
of a political speech by a candidate, then notwithstanding its being characterized 
as a newscast, it is really a ‘use’ of the station by the candidate and thus subject 
to section 315. 

“Summarizing our position, we would say that bona fide newscasts should 
not be subject to section 315 but should be governed by the requirements for 
overall balance in programing; but when any program, newscast or otherwise, 
leans so heavily to one candidate as to constitute in fact a ‘use’ of the station, 
then section 315 might legitimately be invoked by other candidates. We rec- 
ognize, as we said in our earlier letter, that these distinctions are not always 
clear cut or easy to draw in specific instances, but at least the principle should 
be clear. We earnestly hope that the Commission may see fit to bring its 
rulings into line with this principle.” 

Our next comment has to do with the other bracketed portion of H.R. 7122, see- 
tion 315(e)—“panel discussion, debate, or similar type program.” We recognize 
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that there is some resemblance between such broadcasts and newscasts, news 
documentaries, or hews commentaries strictly defined ; but we believe that there 
js also a dissimilarity, which may cause such broadcasts to be more properly 
treated as outright speeches of a candidate are treated. So, we urge that such 
proadcasts not be included in any exemption from the application of section 
315, until a more thorough study can be made, particularly in the context of 
how outright speeches are to be treated. 

That brings us to the central question, posed by the bracketed portions of 
H.R. 5389 and the more or less corresponding provisions of H.R. 7122 (not 
quoted above)—"“If any licensee shall permit any person who is a legally quali- 
fied candidate for any public office to use a broadcasting station, he shall afford 
equal opportunities to all other such candidates for that office in the use of such 
broadcasting station * * *. [But] No obligation is hereby imposed upon any 
licensee to allow the use of its station by any such candidate.” (This is as 
provided at present.) It is our view that: (1) the requirement of fairness in 
overall programing does indeed need a special supplementary requirement in the 
ease of political-campaign broadcasting; (2) the provisions of section 315 
thereon, even unamended, have been of considerable value; (3) but there may 
well be a better solution of the problem; and (4) such a perhaps improved 
solution requires that a more thorough study be made, before Congress decides 
to follow either the course proposed by H.R. 5389 in reaffirming the present pro- 
visions or the course proposed by H.R. 7122 in amending them in one of several 
possible ways. (In this connection we would like to incorporate into the 
record the text of our press release of July 31, 1956, which is our most recent 
statement on the central question here considered. ) 

“JULY 27, 1956. 

“No change should be made in the present Federal Communications Commis- 
sion regulation requiring that equal radio-TV time be given to all qualified politi- 
eal candidates, the American Civil Liberties Union said today. 

“Patrick Murphy Malin, the union’s executive director, made public a state- 
ment approved by the ACLU board of directors asserting that while major 
problems had developed under the regulation, ‘on the whole, section 315 has made 
a major contribution to fairness on airwaves.’ Malin expressed the civil liber- 
ties group’s satisfaction that Congress had adjourned without revising the law. 

“The union’s statement opposed various proposals made in the recent con- 
gressional session that section 315 be amended to allow stations to give time 
to major political parties without giving equal time to smaller parties. It said 
such proposals would not come to grips with one major part of the problem: ‘the 
economic difficulties in securing equal time for and promoting public controversy 
on the airwaves. Even if the proposals were adopted, the problem of financial 
disparity between the various political parties and what time they could afford 
would also still remain. And all smaller parties would be kept off the airwaves, 
a result which is contrary to the democratic and civil liberties concept of dis- 
cussion for all.’ 

“In noting the contribution that section 315 has made to full discussion on the 
air, the ACLU statement said that its inclusion in the Communications Act has 
‘emphasized the public service interest and responsibility of licensees during 
political campaigns, which has been reinforced by the FCC requirement that 
licensees fairly present all sides of controversies, in their overall programs. 

“Section 315 has also made a contribution toward giving legally qualified 
smaller parties some time on the air at the National, State and local levels. And 
it has achieved substantial equality of radio time for political parties, although 
the high cost of TV time and the varying financial strength of different political 
parties has resulted in the failure to achieve substantially equal television time.’ 

“Referring to the Columbia Broadcasting System’s suggestion, which formed 
the basis for proposed legislation, that the law be revised to permit the major 
party candidates to appear on its news and forum shows without charge and 
without having to give minority party candidates equal time, the ACLU said 
this is unnecessary. ‘Any radio or television station already has the right to 
place candidates on news programs, even if they exclude minority candidates, 
80 long as it makes a balanced presentation of the controversy. Also, each 
CBS station would only have to allow on the air candidates legally qualified 
in the States to which it broadcasts, and most of the smaller parties are qualified 
in a very few States.’ 

“The ACLU statement said that under the CBS proposal the exclusion of smaller 
parties may be particularly unfortunate in local situations where these parties 
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‘rise phenomenally (for example, the Strom Thurmond States Rights Party in the 
South in 1948), or in local situations where the smaller party may play a major 
role in determining the outcome of an election.’ However, the ACLU admitted, 
this concern might be theoretical as smaller parties now do not have much accegg 
to radio-TV time. 

“In discussing the CBS proposal, the ACLU also noted that under it all smaller 
parties would be excluded, even though there are differences between them, ag 
for example, the Liberal Party in New York State and the Vegetarian Party, 

“While generally defending section 315, the ACLU’s statement said there are 
deficiencies which need to be corrected. It pointed to the fact that free time 
on radio-TV for political parties had all but disappeared. Economic loss suffered 
by stations that must give time to all parties was cited as the major reason, 
The statement also said that free time is not given for statewide and congres- 
sional races, and ‘in 1952 there was practically no free time given to primary 
or even municipal elections, a particularly serious failure in those States where 
the primary election inevitably determines the results of the later genera} 
election.’ : 

“The problem of prime television time being preempted by commercial pro- 
grams and the difficulty of some candidates to pay the costs of such preempted 
time has been eased by the Republican and Democratic parties drawing up their 
schedules in advance so that networks can now reserve prime time segments for 
the political campaigns. 

“This is a laudable advance, but does not resolve the entire problem, the 
ACLU said: ‘It will not resolve the problem of the political party which, in the 
middle of the campaign, must immediately answer a particular charge and needs 
immediate prime TV time to achieve its objective.’ There are also dangers, the 
ACLU continued, in having great blocks of prime time concentrated in advertis- 
ing agencies whose business ties are identified with one political party. 

“The ACLU statement cited various solutions proposed, in addition to the 
CBS recommendation, such as the idea that the Government control the price 
which radio and TV stations charge political candidates. This might remove 
some of the inequities facing groups with limited funds, but would raise the 
charge of ‘government control’ of radio-TV, it said. Also presented were proposals 
to allow the stations, within the structure of the present law, to allocate different 
amounts of free time for parties of varying strength, granting such free time 
only if all parties agree to the allocation plan.” 

From the point-of-view of civil liberties, the only one about which we are 
organizationally competent to speak, the problem is to promote as much as 
possible the attainment ef each of two purposes: (a) More access to broadcast- 
ing opportunities by candidates of the smaller political parties, and (b) more 
broadcasting discussion by candidates of the two major parties. And, with 
each of those purposes in mind, we recognize that the present arrangement is 
made unsatisfactory by the coupling of an option with a requirement: (a) No 
licensee need allow the use of his station to any candidate; but (b) if the licensee 
allows the use of his station to any candidate for any office, he must afford equal 
opportunities to all other legally qualified candidates for that office—however 
many they may be, of however many parties. Even when there is no allowance 
of free time to any candidate, if there are many candidates the allowance of paid 
time to all who want it and can pay for it may often congest the station’s schedule 
so that it decides to exercise its option of not allowing such paid time to any 
candidate—thereby restricting both the access to the electorate by candidates 
of the smaller parties and the amount of discussion by candidates of the two 
major parties. 

The proposal embodied in HR. 7122, sections 315 (a), (b) and (g) (2), to 
limit the required allowance to a few candidates in the case of presidential or 
vice-presidential elections and primaries (the Commission to determine their 
eligibility for such allowance), while retaining the requirement for all legally 
qualified candidates for any other pubic office, and retaining the option that 
a station need not allow any time to any candidate for any office, represents one 
compromise attempt to solve the basic problem. But we are worried by such 
a solution, because it would in practice exclude from the required allowance all 
but the two major-party candidates in presidential and vice-presidential elec- 
tions and all but a few candidates in primary contests therefore; and because, 
on the other hand, it leaves things where they are in regard to campaigns for 
all other public offices, where local broadcasting may have even greater relative 
importance. 
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Among other possible solutions which have been advanced (not yet fully 
analyzed by ourselves) is the elimination of the option, that a station need not 
allow either free or paid time to any candidate, to the extent of requiring a 
station to allow a certain minimum of free time to all legally qualified parties— 
parties, not candidates for each office—during a given general election (cover- 
ing a larger or smaller number of Federal, State, or local offices) and to all 
legally qualified candidates during a given primary contest. Beyond that mini- 
mum of required free time, the regulations on equal opportunities for free and 

id time might remain as they stand. 

But, at this stage, we urge that a more thorough study be made, before Con- 
gress decides either to reaflirm the present provisions, or to amend them in any 
way. Changes in the law would not only affect the radio-TV industry but 
would also have a sharp impact on our political party structure and our system 
of political campaigning. ‘The issue should not be treated lightly, but should 
receive the most careful consideration through deep factfinding, perhaps thorough 
study by a presidential commission. 


STATEMENT BY BERNARD WEITZER, NATIONAL LEGISLATIVE DIRECTOR OF THE JEWISH 
War VETERANS OF THE UNITED STATES OF AMERICA—RE AMENDMENTS CoOM- 
MUNICATIONS Act oF 1934 (47 U.S.C. 315) 


On behalf of the Jewish War Veterans of the United States of America, I 
am happy to express appreciation for this opportunity to present our views for 
your consideration in amending the Communications Act of 1934. The need for 
amendment has been brought sharply into focus by the equal time rule as de. 
fined by the Federal Communications Commission in February of this year. We 
are impelled to express our views on the difficult problem before you because, 
when our organization was founded in 1896 by men of the Jewish faith who 
had fought in the War Between the States, they had in mind, certain specific 
objectives. Among these objectives expressed in the preamble to our Constitu- 
tion are, and I quote, “To maintain true allegiance to the United States of 
America; to foster and perpetuate true Americanism; to combat whatever 
tends to impair the efficiency and permanency of our free institutions.” 

I call your particular attention to the third clause, “to combat whatever 
tends to impair the efficiency and permanency of our free institutions.” 

We feel that the situation created by the recent decision of the Federal Com- 
munications Commission will interfere with the capacity of television and radio 
to give to the people of our Nation, an increasing knowledge of the functioning 
of our Government, of the foreign and domestic problems involved, and also 
the activities of our officials and their abilities to handle those problems as well 
as their successes and failures. This problem naturally becomes more acute when 
election campaigns and preelection campaigns are a part of the news. 

It is clear that the “efficiency and the permanency of our free institutions” are 
impaired unless every possible means of conveying information to the voters and 
even to future voters are used to the fullest, possible extent. Whereas at one 
time, we depended on the press, meeting, and political rallies for this flow of in- 
formation, we now have radio and television to supplement the means to which 
earlier generations were restricted. Radio listening and television viewing have 
become well nigh universal. The equal time decision of the Federal Communi- 
cations Commission will unquestionably limit, severely, if not prohibit, the help 
which news broadcasting via radio and television can give to improving the 
efficiency and promoting the permanency of our free institutions. 

Newscasting via radio and TV should essentially have the same rights as are 
accorded to newspapers, magazines, and other printed matter under the general 
terms embodied in the phrase, “freedom of the press.” Radio and TV stations, 
to survive, must give the listening and viewing public what will attract favor- 
able attention and hold interest. That applies, equally, to the content of news 
programs as well as to the content of all other programs. Even though news 
programs use only a relatively small proportion of the total program time on 
most stations, the executives of the stations or the broadcasting systems must, 
generally speaking, be fair and take the public interest into account in allocating 
the time devoted to news items and personalities. 

Your committee may be able to frame a legislative formula which will guide 
the FCC in determining what constitutes specific unfairness but it is evident 
that the equal time clause in 47 U.S.C., section 315, does not provide the proper 
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formula. On behalf of my organization, I cannot make specific recommendations 
for the legislation which will cure the defects that exist in the present law as 
interpreted by the FCC. It is our feeling that your committee has the authority 
and the skill to recommend what will maintain “full freedom of the press” for 
radio and TV and yet give the FCC the power under legislative guidance to see 
that the stations render a public service which justifies the continuance of 
franchise rights that the Commission grants. 

May I respectfully urge that you act as promptly as possible on this matter in 
order that the difficulty may be cleared before the campaign in 1960 starts. 





STATEMENT OF Ropert D. Swezey, CHAIRMAN, FREEDOM OF INFORMATION Com- 
MITTEE OF THE NATIONAL ASSOCIATION OF BROADCASTERS 


Mr. Chairman, my name is Robert D. Swezey. I am executive vice president 
of the WDSU Broadcasting Corp., New Orleans, La., and also chairman of the 
Freedom of Information Committee of the National Association of Broadcasters, 
I submit this statement in that capacity as well as that of an individual broad- 
caster deeply interested in the subject matter of this hearing. 

The NAB Freedom of Information Committee is composed of 20 members, a 
list of which I am attaching to this statement. They comprise representatives 
of the four national networks, station owners, and managers from various parts 
of the country. Although this committee does not speak for the industry as such 
in matters of policy, it acts in an advisory capacity to the board of directors of 
the National Association of Broadcasters. It is primarily concerned with en- 
couraging freedom of access to news for radio and television, in insuring a full 
flow of information through those facilities, and with the improvement in methods 
of treatment and presentation of the news to the public. 

In its meeting of June 11, 1959, the Freedom of Information Committee di- 
rected that I request an opportunity to file a statement with your subcommittee 
for the purpose of expressing the committee’s viewpoints on legislative proposals 
to amend section 315 of the Communications Act. The committee adopted the 
following resolution : 

Whereas the Freedom of Information Committee of the National Association 
of Broadcasters recognizes the critical need for careful review of section 315 
of the Communications Act of 1934, as amended, looking toward modification 
or possible repeal of section 315; and 

Whereas the committee recognizes the legislative complications and time 
factors involved in a careful consideration of any such general modification or 
possible repeal of section 315; and 

Whereas there is a highly critical and most pressing need for relief from the 
restrictions imposed by current FCC rulings on the application of section 315 
to the news operation of radio and television stations: Now, therefore, be it 

Resolved by the Freedom of Information Committee of the National Association 
of Broadcasters, That it urges prompt passage of the legislation currently pend- 
ing in the Congress to afford immediate relief in the area of news operation in 
order that the people may be kept fully informed and to that end the committee 
endorses H.R. 5389, H.R. 5675, and HR. 6326, introduced by Representatives 
Cunningham, Younger, and Rogers of Florida, respectively. 

The specific action of the Commission which has brought this whole matter 
so abruptly and insistently to the fore is, of course, its ruling in the Lar Daly 
ease. The record of your committee is already replete with accounts of every 
aspect, detail, and consequence of that decision. 

If the ruling of the Commission in this instance is allowed to stand, the broad- 
casting industry will be faced with an untenable burden in attempting to provide 
news coverage of any and every future political campaign, local and national. 
Should the news personnel determine that the actions of a particular candidate 
are newsworthy and should be reported, or even noticed, in the station's regu- 
larly scheduled news programs, the ultimate determination will have to be made 
as to whether the news is of sufficient importance to place the station under an 
obligation to give equal time to all qualified opponents of that particular candi- 
date, however many and inconsequential they may be. The ultimate determi- 
nation, presumably, would be made by station management in each and every 
ease and it could not be made on the sole significant and rational issue—Is this 
material newsworthy, or is it not? Instead, the determination would have to 
be made according to the number of other candidates who would have the right 
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to insist on equal time and the possibility of accommodating them regardless of 
the public interest involved. This can only result in crippling news coverage 
py radio and television stations and in a virtual blackout of electronic news in 
an area where full information is a vital public need. 

We believe it is essential for this Congress to adopt legislation correcting this 
interpretation of section 315. Therefore, we support as the minimal action 
necessary to accomplish that purpose bills H.R. 5389, H.R. 5675, and H.R. 6326 
introduced by Representatives Cunningham, Younger, and Rogers of Florida, 
respectively. 

If I may, I should like to supplement my statement on behalf of the Freedom 
of Information Committee with a brief, personal observation: It is and always 
has been my own opinion that section 315 is an anomaly in the Communications 
Act. 1 have never felt that it protects the citizenry as a whole as much as it 
does a very limited class of citizen—the political candidate. 

It was initially conceived and adopted at a time when shortage of commu- 
nications facilities and possibility of their monopoly were of understandable 
concern to the Congress. Subsequent developments in the industry have very 
largely removed the cause for that concern. It is generally recognized, for 
example, that there are far more radio and television facilities available in 
the country than there are newspapers. And, as a matter of strict and practical 
fact, it is much easier in most instances to establish oneself in radio and tele 
vision than in the newspaper business. 

I find myself in complete agreement with Chairman Doerfer’s proposal to 
this committee that section 315 be repealed. However, I am aware of the 
pressures under which your committee is working, and the difficulties ob- 
viously inherent in attempting to repeal the section at this time, or even, per- 
haps, substantially to amend it. 

With this premise and the crying need for at least sufficient modification 
to remove the crippling effects of the Lar Daly decision, I have no desire to 
ask for more than can reasonably be had. It is my conviction, however, that 
the bills submitted by Representatives Cunningham, Younger, and Rogers of 
Florida, do not go quite far enough because of their specific limitation in ap- 
plication to news programs and news commentaries. It is my hope that your 
committee will at least find it possible to recommend to the Congress the adop- 
tion of H.R. 7985, introduced by Chairman Harris, which excludes from the 
provisions of section 315 news, news interviews, news documentaries, on-the- 
spot coverage of newsworthy events, panel discussions, or similar type pro- 
grams. It would be most desirable, in my opinion, to exclude debates, as well, 
from the operation of section 315. 

Thank you for this opportunity to express these views. 


NATIONAL ASSOCIATION OF BROADCASTERS 
FREEDOM OF INFORMATION COMMITTEE, 1958—59 


Chairman: Robert D. Swezey, executive vice president, WDSU Broadcasting 
Corp., 520 Royal Street, New Orleans, La. 

Campbell Arnoux, president and general manager, WTAR Radio Corp., 720 
Boush Street, Norfolk, Va. 

Otto B. Brandt, vice president and general manager, KING Broadcasting 
Co., 320 Aurora Avenue, Seattle, Wash. 

John Daly, vice president, American Broadcasting Co., 7 West 66th Street, 
New York, N.Y. 

Richard O. Dunning, president, Station KHQ, Radio Central Building, Spo- 
kane, Wash. 

Richard P. Foggarty, vice president and general manager, Meredith WOW, 
Inc., Insurance Building, Omaha, Nebr. 

John 8. Hayes, president, Washington Post Broadcast Division, Broadcast 
House, Washington, D.C. 

Joseph Herold, manager, station KBTV, 1089 Bannock Street, Denver, Colo. 

Robert F. Hurleigh, vice president, Mutual Broadcasting System, Inc., Shera- 
ton Park Hotel, Washington, D.C. 

Theodore F. Koop (RTNDA Observer), Director, Washington News and Pub- 
me Columbia Broadcast System, Inc., Broadcast House, Washington, 
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Daniel W. Kops, president, WTRY and WAVZ Broadcasting Corps., 1f2 
Temple Street, New Haven, Conn. 

William McAndrew, vice president, National Broadcasting Co., Inc., 30 Rocke. 
feller Plaza, New York, N.Y. 

Robert T. Mason, president and general manager, Station WMRN, Post Office 
Box 518, Marion, Ohio. 

Sig Mickelson, vice president, Columbia Broadcasting System, Inc., 485 Madi- 
son Avenue, New York, N.Y. 

Robert L. Pratt, general manager, Station KGGF, 8th and Elm Street, Coffey. 
ville, Kans. 

D. L. Provost, vice president and general manager for radio and television, 
the Hearst Corp., 2610 N. Charles Street, Baltimore, Md. 

Weston C. Pullen, Jr., vice president, Time, Inc., Time and Life Building, 
Rockefeller Center, New York, N.Y. 

Lawrence H. Rogers II, president, WSAZ, Inc., Post Office Box 2115, Hunting. 
ton, W. Va. 

W. D. “Dub” Rogers, Jr., president, KDUB Stations, 7400 College Avenue, 
Lubbock, Tex. 

James W. Wodruff, Jr., president and general manager, Columbus Broad. 
casting Co., Inc., Columbus, Ga. : 


STATEMENT PREPARED FOR THE COMMUNICATIONS SUBCOMMITTEE OF THE U.S. House 
COMMERCE COMMITTEE HEARINGS ON AMENDMENT OF SECTION 315 OF THE Com- 
MUNICATIONS Act By WHAS, INnc., LOUISVILLE, Ky. 


My name is Victor A. Sholis. I am vice president and director of WHAS, 
Inc., licensee of WHAS radio and WHAS television, at Louisville, Ky. 

We ask the subcommittee to accept a short statement from WHAS radio and 
WHAS television on various aspects of the problems raised by section 315 of 
the Federal Communications Act. 

Basically, we feel most strongly that the interests of the American people 
would be served best by outright repeal of section 315. The importance to the 
people of radio and television as sources of news and information justifies re- 
moval of any restrictions that compromise or inhibit broadcasting efforts toward 
serving them in this field. 

As reporters we should be given the same freedom and responsibility for 
editorial judgment as is enjoyed by the press. 

Certainly, assurance of fairness in the presentation of political news and 
compaign broadcasts is a compelling concern to everyone, the people, the Con- 
gress, the FCC, and especially the broadcasters. We, in the industry, are 
cognizant of our responsibility to our listeners and viewers, and of their depend- 
ence upon us for news and information. We have added new dimensions to 
American journalism at a time in the history of our democracy when they are 
desperately needed. To develop further our contributions as reporters, the 
roadblock that is now section 315 should be removed. 

I would not presume to suggest that repeal of section 315 will insure im- 
peccable performance in political campaigns by each of the thousands of 
licensees in the broadcasting industry. A small group might betray this re- 
sponsibility of fair play. But on the basis of the broadcasting industry's 
established track record, you can be confident it would be a very small group 
indeed. Against this possible minor defection must be measured the significant 
contributions the rest of broadcasting would be making to our democracy. 

With these limitations of section 315 removed, I am positive that radio and 
television can improve and enlarge their role as reporters. Repeal of the entire 
section, therefore, is a course I urge upon you most vigorously. 

Should your eventual recommendation stop short of this, then I would sug- 
gest that substantial modification of section 315 becomes a minimum impera- 
tive. 

One amendment must correct the crippling effect upon broadcast news of the 
FCC’s Daly ruling. The consequences of this ruling could, in many easily con- 
ceivable circumstances, infringe upon the rights of viewers and listeners who 
get their news out of the air. Whatever may be said of us, both radio and 
television have been great news reporters—in many instances, incomparable 
reporters—and their freedom as such ought to be zealously guarded instead of 
hampered by administrative ruling that makes the basic law ridiculous. 
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It is mighty simple for an American to get onto the ballot. His name there, 
however, does not necessarily qualify him as a figure of either public interest 
or public importance, and no reporter of the news ought to be compelled to pre- 
tend that he is. In fact, the effect of such pretense would not be merely ridicu- 
lous, compliance would be impossible. 

There is just not enough equal time for every publicity seeker the FCC has 
authorized to demand it. 

We cannot express too enthusiastically our support of proposals to go beyond 
newscasts and also free news interview, news documentary, panel discussion, 
debate or similar programs produced by a broadcaster from the torturous 
impact of the Daly ruling. 

The value of such an amendment would be even further enhanced if no re- 
quirement be made that the program be regularly scheduled. It has been tradi- 
tional at WHAS to provide special programs on which candidates have appeared 
in debate or to respond to questions from voters. With time provided by 
WHAS, we would like to believe these specials contributed to the voters’ knowl- 
edge of candidates and campaign issues. 

Illustrative of this special campaign programing which has given candidates 
and parties free access to WHAS microphones and cameras apart from time 
they purchased, are the following: 

During the U.S. senatorial campaign of 1954, WHAS persuaded the Republi- 
can incumbent, John Sherman Cooper, to appear in a special hour’s debate 
with his opponent, the late Alben W. Barkley. It was their only face-to-face 
appearance of the campaign, and was carried by both WHAS radio and WHAS 
television. 

In that same election, Congressman John Robsion, of the third district, Ken- 
tucky, debated with his Democratic challenger, Harrison Robertson, on our 
stations. 

Two years later, Congressman Robsion appeared on two 30-minute special 
debate programs with his opponent, Philip Ardery. 

Also in that 1956 campaign, WHAS presented “Kentucky Caucus,” a debate 
between the four candidates for the two U.S. senatorial seats from Kentucky. 
They were: Senator Earle C. Clements, Gov. Lawrence Wetherby, and their Re- 
publican opponents, Mr. Cooper and Thruston Morton. Each of these also ap 
peared individually on WHAS-TV’s “What’s Your Question?” a 30-minute night- 
time program to answer questions from voters. Both were rebroadcast by 
WHAS radio. 

In the 1958 election, Senator Vance Hartke and Gov. Harold Handley appeared 
on this program during their Indiana race for U.S. Senator. So did Congress- 
man Robsion and his Democratic opponent, Frank Burke. 

Just last May, Kentucky staged one of the most aggressive and bitter demo- 
cratic gubernatorial primary fights in the history of a State noted for its potent 
politics. With marginal candidates in the race, we did no special or even 
regularly scheduled programing with the two major rivals. Their only appear- 
ance on our stations was on purchased time. 

Unless the requirement that such programs be regularly scheduled is dropped, 
we would be seriously hampered in our desire to expand campaign coverage 
by the need to include the unimportant, fringe candidate. In the past we have 
been prevented from arranging such special programs because of the equal time 
threat from casual candidates in the race. 

We also recommend that amendments to reverse the Daly ruling not be con- 
fined to campaigns for the Presidency and Vice Presidency of the United States. 
These would be most helpful to networks and their affiliated stations, but a 
presidential campaign does not encompass all of American politics. To that 
end, we urge you to include standards for defining substantial candidacies in 
all Federal, State and local races. 

The primary responsibility for handling Presidential and Vice Presidential 
talks and appearances on the air falls to the networks. Some of the problems 
seep down to station management, but generally these questions are resolved 
before they reach us. On the station level, however, we are confronted with 
just as serious and complicated a challenge in covering local campaigns. We 
must face just as handsome a collection of fringe and frivolous candidates as 
pop up in the national political picture. 

Getting your name on the ballot in Kentucky is a ridiculously simple matter, 
and perennial candidates take advantage of this fact. To enter a Democratic 
or Republican primary for any State office, you need the signatures of but two 
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party members. In a general election, you can get your name on the ballot 
as an Independent by obtaining the signatures of 1,000 voters in a statewide 
race, 400 voters in a race for Congress and 100 in a county race. To run for 
office in the city of Louisville, including that of the mayor, you need but 2 
signatures and your name appears on the ballot. Obviously, such lenient re 
quirements inspire insignificant candidacies. 

Here is the profile of a perennial candidate who has made 14 races and lost 
them all. He has run for alderman and mayor of Louisville, Jefferson County 
judge, for Congresman, for Governor and for the U.S. Senate. In 1952 he trieq 
to run for President by filing in the local county courthouse, but discovered 
that the procedure was more complicated and the country was spared his 
candidacy. 

In his last congressional race, he offered himself to the electorate on the 
basis of a two-point platform: (1) he expressed opposition to continuance of 
the soil bank program; and (2) he opposed development of satellites out of fear 
they would destroy the moon. 

In 1954, this gentleman ran against the late Senator Alben Barkley in the 
Democratic primary, and polled 2,360 votes, or 1.625 percent of the total of 
145,216 cast. 

Back in 1955, when he sought the Democratic gubernatorial nomination, he 
finished third in a field of three, polling 3,965 votes, or 0.0078 percent of the 
total of 505,594 cast. 

In 1956, when he campaigned for Congress in his desire to save the moon, 
he finished last in a three-man race, with 1,548 votes or 3.622 percent of 42,729 
cast. 

In the Democratic State primary just a month ago, he was a candidate for 
nominee as Governor. The final tallies, certified by the State election com- 
mission, disclosed that this gentleman ran third in a field of four. He polled 
4,303 votes, or a magnificent percentage of 0.007 percent of a total of 559,700 
votes cast. 

These statistics could be repeated for other fringe candidates, some on the 
perennial side and others who have showed up in one campaign only to vanish 
forever from political sight. 

These facts point up convincingly the need to include standards for defining 
a substantial candidate in all Federal, State and local elections. We recon- 
mend this strongly, and leave it to your experienced judgment as to what these 
requirements should be. 

We thank you for the opportunity to file this statement with you, and we hope 
it will be useful in your deliberations. 


STATEMENT OF TOM CHAUNCEY, PRESIDENT AND GENERAL MANAGER, KOOL 
RApDIO-TELEVISION, INC., PHOENIX, ARIZ. 


Mr. Chairman and members of the committee, my name is Tom Chauncey. 

I am president and general manager of KOOL and KOOL-TY, and part- 
owner of KOOL and KOOL-TYV, Phoenix, Ariz. I am also president, managing 
director and part-owner of KOLD and KOLD-TYV, Tucson, Ariz. 

My statement is submitted in support of the Hartke bill, which has been 
designated in the Senate as S. 1858. 

I have appeared before the Communications Subcommittee of the Committee 
on Interstate and Foreign Commerce of the United States Senate in support of 
the Hartke bill. 

In relation to the problem we face, I should like to submit some of the edito 
rials published in the Arizona Republic and the Phoenix Gazette and respectfully 
request that they be included in the record of this proceeding. 

This is more than a matter of concern simply to broadcasters. 

It is more a matter of concern to the public. 

Even competitive newspapers, who are interested in the public welfare, are 
almost unanimous in their position on the issue pending before this distinguished 
committee. 


Let me give you a specific example of what we face in Arizona if the FCC's 
Lar Daly ruling is allowed to stand. 


But let me stress that there is more at stake than simply correcting an FOO 
ruling in the Lar Daly case. 
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_For the past half a dozen years, almost since we have been in television broad- 
casting, we at KOOL-TV have offered the two major political parties “equal 
time” on television to present their individual candidates and issues to the public. 

Bach party has been given daily prime television time. To determine which 
would get the first time period, State chairmen of the respective political parties 
tossed a coin. 

_ Five days each week for 5 or 6 weeks before a general election, each party had 
an opportunity on alternate days to present any of its candidates for office—any 


We called this “Know Your Candidates.” 

From the broadcasters standpoint, it was nonpartisan. From the standpoint 
of the parties, it offered an opportunity to make either an objective or a partisan 
presentation—or to answer the opponent’s arguments. 

Each party was in complete charge of programing its own time. 

The time cost the parties nothing. 

We did this as a public service. 

Our sole interest was to see that the people of Arizona knew as much as 
possible, that they would be as well informed as possible on both candidates and 


es. 

That kind of public service broadcasting is at an end—uniless the Congress acts 
to change section 315 of the Federal Communications Act. We ask that the 
Congress establish the freedom of broadcasting principle now and forever. 

The Lar Daly decision is only a symptom of the situation facing a broadcaster 
today. 

There is no single issue more important to the full maturity of the broadcasting 
industry—and the Nation’s political life. 

If the Federal Communications Commission was correct when it interpreted 
section 315 of the Daly decision, the matter then rests squarely with the Congress. 

You, the distinguished Members of the Congress are the individuals most 
directly affected by section 315, and the FCC’s rulings that interpret that section. 

It will be your faces that will disappear from the Naton’s television screens 
unless the law is changed. 

Facing the electorate every 2 years as you must do, you can easily relate this 
to what it means in your own congressional districts. 

To us, section 315 as it presently is interpreted by the FCC, means that a local 
or national newscaster cannot even use a film of a news or special event when 
you as candidates for public office are involved—without knowing that we will 
be overwhelmed with demands for “equal time” on a similar newscast. 

There is a fundamental principle of freedom involved here. 

The next logical step, Mr. Chairman, is for some overzealous Government 
agency to tell every newspaper in the country that it must give equal space to all 
political candidates of all political parties. 

Those of us who have the responsibility for seeing that political coverage is 
fair and objective speak more for the public than we do for ourselves. 

We could solve the problem simply. 

Scheduling only paid political broadcasts with no public service or news 
coverage of a political nature would eliminate the crackpots, the screwballs, and 
the candidates from parties none of us ever heard of. 

But the American people deserve something more. 

We have an obligation to the public. We are bound by duty and honor to do 
the best job we can of informing the people about the facts, the issues, and the 
personalities. 

The Hartke bill, and its companion measures pending before this committee, 
will permit broadcasters to distinguish in the way every sensible citizen and 
journalist can now distinguish between candidates for office nominated by the 
Republican and Democratic Parties on the one hand and the candidates from 
fringe parties on the other. 

I submit this statement to this committee despite the fact that we have not 
been plagued so far with the problem of obscure candidates. 

This is thanks to the nature of Arizona’s people. 

vans come from an extremely sensible State made up of extremely sensible 
people. 

oe to now, we could give free time to the candidates of the major political 
parties. 

We did so gladly in the public interest. 


44328—59—_—_18 
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We did this in behalf of the public. The people have a right to know. The 
people have a right to make up their own minds. 

The time has come when broadcasters should be treated as adults—ag re. 
sponsible Americans. 

I submit that we are responsible enough to be trusted. 

If the Hartke bill is approved by the Congress, as we believe it should be, we 
in Arizona will make a specific contribution to an informed public—as we have 
done in the past. 

The people, then, will be able to make their own decisions on the basis of 
what they can see and hear for themselves. 

The very basis of our Republic lies in the free elections by an informed 
electorate. 

No matter how fine a job they do, newspapers, magazines, and other printed 
media cannot do the job alone. 

What section 315 of the Federal Communications Act does is to eliminate the 
complete, objective, and fair reporting of any political campaign by a television 
or radio station. 

I endorse without reservation the position taken before the Senate committee 
by Dr. Frank Stanton, president of the Columbia Broadcasting System. He, in 
my opinion, is America’s outstanding broadcaster. 

Broadcasters should have the same freedom to report that newspapers have 
today. 

Let me respectfully urge that this committee and the Congress take legisla- 
tive action now without getting bogged down in endless debate as to whether 
one solution might be better than another. 

The Hartke bill takes care of the major problems we and the public face if 
section 315 and its interpretations are allowed to stand unchallenged. 

The Hartke bill would eliminate the problems created by section 315 forever. 

We now devote our time, energy, and effort to the fairest possible presentation 
of the news, issues, and facts on which the public can decide for itself. 

This is the least we can do to meet the obligations of public service we have 
accepted as broadcasters. 

Let me urge that this committee take the lead in doing something positive 
to correct an impossible situation. 

Eliminating section 315 by the Congress will make possible at least a workable 
coverage of the elections with which the American people are so vitally con- 
cerned. 

Thank you. 


{From the Phoenix (Ariz.) Gazette, Mar. 18, 1959] 
MINUTES Don’t MEASURE EVENTS 


A declaration of war could be processed through Congress in 2 or 3 hours. 
A housewife might need 4 hours to get her laundry done. The Federal Com- 
munications Commission does not need to go much farther than it has gone 
to conclude that the housewife deserves more time than the declaration of war 
on television news broadcasts. 

The FCC ruled recently that newscasters in Chicago had to give equal 
attention to an inconsequential political candidate as to two major candidates. 
It wasn’t a question of equal free or paid time for a political broadcast. It 
was a matter of telling the newscasters they had to train their cameras as 
much on someone who didn’t count as on someone who did. 

Lar Daly was the man who didn’t count. He seems always to be running 
for something in Chicago. Most recently it was for mayor, on both Republican 
and Democratic tickets. Everyone knew he was just in there for the exercise, 
and very little of that. The fight was between Democratic Mayor Richard 
Daley and Republican ex-Congressman Timothy Sheehan. Public interest was 
on them. The outcome of the election depended on what these two did. Re 
porters and newsacsters wrote and talked on that basis. 

Then on February 19 the FCC ruled that the newscasters, specifically on 
WBBM-TY, had to give Lar Daly equal attention in their news broadcasts. It 
was the first ruling of its kind ever made, and we hope it is the last in America. 
It was as if some overreaching bureaucracy, claiming jurisdiction because 
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ph lines run between States, had tried to tell American hewspapers 
that they had to print as many inches of news in the 1956 campaign about a 
Mugwump candidate as about the Hisenhower-Stevenson contest. 

The FCC relied for its ruling on section 315 of the Federal Communications 
Act. This is the section providing that if one candidate buys time or is given 
time on radio or television, his opponent may demand equal time. It was in- 
tended to govern campaigning, not to establish censorship of reporters who 
are not campaigning at all, but are merely reporting the news or picturing it. 
The ruling stretched commonsense outrageously. It misused the law danger- 
on Frank Stanton, president of Columbia Broadcasting System, Inc., spoke 
of the ruling in Chicago last week. He noted that the decision “addresses itself, 
with deadly ¢ffect, to the use of television as journalism.” He noted that it 
“spawns a monstrous idea in a democratic society—the idea that quantitative 
mechanics are more important than the qualitative considerations.” 

Dr. Stanton said that in the last presidential campaign some time on virtually 
every newscast from Labor Day to election day was devoted to the campaign. 
Under the Lar Daly decision, television would have been required to give equiva- 
lent time to reporting the activities of 24 presidential and vice-presidential 
candidates of 12 parties. How ridiculous can a Federal Commission get when 
it tries to control news with a clock? 

A bill has been introduced in Congress by Representative Glenn Cunningham 
to protect news programs from abuse under “equal time” provisions of the 
Federal Communications Act. The bill is H.R. 5389. It should be passed 
immediately. 

The question is not one of granting rights or privileges to television. It is 
one of denying bureaucracy the power to measure the news the public gets, 
even in small doses. Every attempt to seize such power must be resisted. 


{From the Arizona Republic, June 18, 1959] 
News Is News 


The Federal Communications Commission has persisted in sticking by its 
pig-headed ruling that political candidates are entitled to equal time on newscasts 
by radio and television stations. 

The original ruling was made during a mayorality campaign in Chicago last 
February. Two major candidates—Democrat Richard Daley and Republican 
Timothy Sheehan—naturally drew most of the attention on newscasts. But 
the FCC ruled that one Lar Daly, who had announced himself as a candidate 
for both nominations, was entitled to an equal amount of news space. Which 
is as silly as saying a stubble fire deserves as much attention as if the Hotel 
Westward Ho burned down. 

Such a ruling constitutes censorship. It removes from the newscaster his 
right to news judgment. Here’s the silly sort of thing that could happen under 
the FCC ruling: Let’s suppose a man is Governor of a State and does some- 
thing—which has nothing to do with politics—which is of great interest to the 
people of his State. Naturally he will get extensive news coverage in all news- 
casts. But suppose this happens during an election campaign. Then every can- 
didate for Governor would have to receive the same treatment. If there were 
three candidates, the newscast would be one-third news and two-thirds fill about 
two candidates who have done nothing newsworthy. 

The President says the ruling is ridiculous. The Attorney General says he 
is filing a brief asking reversal of the ruling. But reversal of the ruling is not 
enough. A reversal would leave the same wording in the regulations to be, per- 
haps, misinterpreted again by future commissions. The thing to do is change 
the wording of the ruling so that there can be no mistake. 

A bill (S. 1858) to do just that has been introduced into Congress and will 
come up for hearing this week. This bill exempts from equal time requirements 
regularly scheduled or bona fide newscasts and other news programs under the 
exclusive control of the broadcaster. This bill should receive prompt attention 
from Congress and certainly should be passed, unless it is the wish of Congress 
that every newscast during campaign periods be reduced to the status of a farce. 
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{From Arizona Republic, Phoenix, Ariz., Apr. 5, 1959] 
RipicuLous RULING 


In Alice Through the Looking Glass, Humpty Dumpty remarks, “When I use 
a word it means just what I choose it to mean—nothing more or less.” Which 
reminds us somewhat of the attitude of some Federal agencies. 

Take, for instance, the Federal Communications Commission. Some weeks 
ago the FCC ruled that its equal-time-for-all-candidates requirement applied 
to newscasts. It ruled that when Chicago newscasters talked about the contest 
for mayor between two major candidates—Democrat Richard Daley and Re. 
publican Timothy Sheehan—they had to talk just as much about one Lar Daly, 
who had announced himself as a candidate for both nominations. Now Mr. Daly 
undoubtedly is a very fine character but he has made a career of being an un- 
successful candidate for a whole string of offices and what he does or says is 
about as newsworthy as a story about a sick goldfish. 

The actual portion of the law on which the FCC based its ruling was section 315 
of the Federal Communications Act, which provides that if one candidate buys 
time or is given time on radio or television, his opponent may demand equal time. 

No one takes issue with the basic idea that political candidates should be al- 
lowed equal time for expressing their ideas, or having others express them, 
whether the time be for free or paid for by a political group. However, the in- 
tent of the Communications Act was to govern campaigning and not to dictate 
in regard to news. Had such been the intent, it would have constituted censor- 
ship. President Eisenhower said, “It is ridiculous to have the law tell radio 
stations that they have to give equal time in the coverage of the news.” 

Because of this ridiculous ruling it has become necessary to introduce into 
Congress a bill which would protect news programs from the equal time provi- 
sions of the Communications Act. H.R. 5389 should be passed immediately. It 
is a shame that need for such a bill should arise, but certainly no one in his 
right mind would believe newscasts could continue to do a duty during campaign 
periods if an equal time requirement were held over their heads. For instance, 
if one candidate for the post of county supervisor was mentioned in Phoenix 
during the primary, a newscaster might be required to mention eight or nine 
more. So none would be mentioned. 

The bill does not grant special privileges or rights to radio or television; it 
simply protects the right of a newscaster to furnish the news as he sees it. And 
it defends the right of the public to receive news unhampered by bureaucratic 
dictation. 


Morton B. LAWRENCE ASSOCIATES INC., 
New York, N.Y., July 22, 1959. 
Hon. Oren Harris, 
Chairman, Interstate and Foreign Commerce Committee, 
House Office Building, 
Washington, D.C. 


Dear Mr. Harris: As one who has had a great deal of experience in 
political campaigns and with the application of section 315 of the Federal Com- 
munications Commission, I am taking the liberty of sending the enclosed 
statement to you for inclusion in the record of the hearings of the Interstate 
and Foreign Commerce Committee on this particular matter. 

The proposed revisions contained in my statement are, I believe, quite dif- 
ferent from any so far submitted to the subcommittee or those released to 
the public by various persons and organizations. 

Respectfully yours, 
Morton B. LAWRENCE. 


STATEMENT SUBMITTED BY MORTON B. LAWRENCE TO THE INTERSTATE AND FOREIGN 
COMMERCE COMMITTEE OF THE HOUSE OF REPRESENTATIVES IN RELATION 10 
Section 315 oF THE FEDERAL COMMUNICATIONS COMMISSION 


My name is Morton B. Lawrence. I am a public relations and advertising 
consultant with offices at 295 Madison Avenue in New York City. My firm, 
Political Campaign Associates, specializes in public relations for candidates 
for public and party office. 
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Gentlemen, the recent ruling by the Federal Communications Commission 
concerning the equal time provision has aroused the interest of the public as 
well as of persons immediately concerned with the field of radio and television 
communications. Adequate testimony has been submitted to show the fallacy 
of forcing radio and television stations to give equal time to opposing candidates 
when a particular candidate has been covered on a regular news program. 
Therefore, I shall not dwell on this phase of the problem except to say that 
I am fully in accord with those who oppose the ruling of the Federal Com- 
munications Commission in this matter. 

Section 315, as it presently stands, is the greatest bar we have to the full 
coverage of political campaigns by radio and television stations. This is not 
only true in regard to national elections but to a much greater degree in local 
and State elections. 

Radio and television stations are required to devote a certain percentage of 
their time to public service programs. This they endeavor to do. However, 
they are interested in seeing that these public service programs will be of the 
greatest interest to the public and will draw the largest possible viewing or 
listening audience. During the period preceding elections, these programs 
would normally be devoted to the various candidates in whom the public has 
shown interest. By presenting the candidates to the public they are con- 
tributing to a broader knowledge of the views and the personalities of the 
various candidates. 

However, section 315 has caused most of these stations to eliminate the coverage 
of political campaigns from their public service programs. May I give an exam- 
ple. In the 1957 municipal campaign in New York City, there were two major 
candidates, the Republican and the Democratic-Liberal. In addition, there were 
three minor party candidates entered in the race. Any station which had a 
public service interview program and wished to present one of the major can- 
didates one week and the other one on the following week was precluded from 
doing so because it would have had to give the same amount of time, that is to 
say, one full program to each of the minor party candidates. This would have 
meant tying up its public service program for a period of 5 weeks. The station 
officials knew very well that the public would not tune in to hear the minor party 
candidates who had absolutely no chance of Winning and would use the program 
only to make a pitch for the particular economic ideology which they espoused. 
As a result, there were few public service programs put on which covered the 
election. It is interesting to note that the combined vote of the three minor party 
candidates was less than 4 percent of the total vote cast in that election. 

Another problem which illustrates a type of legal blackmail by candidates of the 
the minor political parties under section 315 was in the gubernatorial campaign in 
the State of New York in 1958. Station WCBS-TV, a Columbia Broadcasting 
affiliate, in cooperation with the League of Women Voters, wanted to sponsor a 
debate between the major candidates for Governor. However, under the pro- 
visions of section 315, in addition to having Averell Harriman, who was then Goy- 
ernor and the candidate of the Democratic and Liberal Parties, and Nelson 
Rockefeller, the Republican candidate, they had to include the candidate of the 
Socialist Labor Party and of the Independent Socialist Party. Neither of these 
two candidates had any chance of winning nor were their campaigns directed to 
the problems facing the people of the State of New York. In the previous guber- 
natorial election, one of these minor parties polled less than nine-tenths of 1 
percent of the 5,241,177 votes cast, and the other polled only 1,720 votes. 

Harriman and Rockefeller discussed the issues of the campaign which were of 
interest to the voters of New York State who would be going to the polls in a 
few weeks. The minor party candidates used the program as a platform to 
espouse their particular views on world problems and economics. The viewer, 
who had tuned in station WCBS-TYV, was forced to listen to a number of irre- 
sponsible and irrelevant statements and could not get the benefit of an intelligent 
debate between Rockefeller and Governor Harriman. The experience of WCBS- 
TV was so bad that no other station presented a similar type program during a 
major election in the largest State in this Nation. 

Both in the municipal campaign of 1957 and the gubernatorial campaign of 
1958, the major candidates in order to reach the public had to buy time on radi¢ 
and television. Now, I want you to understand that as an advertising man 1 
am not opposed to the purchase of radio and television time by political can- 
didates. I feel that this is a good thing and that the candidates secure excellent 
coverage through the use of paid political broadcasts and telecasts. However, 
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there is a danger inherent in their being forced to do so or else being shut out 
of these vital media of communications. 

If I may present a hypothetical situation, which is really not so hypothetica] 
as it has occurred time and time again during various political campaigns. Can. 
didate of major party A has a large campaign treasury, while the candidate of 
major party B is not so fortunate. Because of the problems presented by the 
FCC regulations, the various radio and television stations in their community 
decide not to devote any public service time to this election. Candidate A, with 
adequate funds, then purchases considerable time with the various stations so as 
to present himself and his views to the voting public. Although the stations are 
willing to sell the same amount of time to candidate B, he not having the funds, 
cannot buy the time. As a result, you have a one-party coverage on television 
and radio. This is exactly what section 315 is supposed to prevent, but under the 
present application, it is causing the opposite effect. 

It is obvious that the regulation of the Federal Communications Commission 
on equal time which applies to minor party candidates is the one which ig 
causing this bottleneck and preventing adequate coverage of political campaigns 
by radio and television stations. May I therefore suggest to the members of 
your honorable committee that you consider the following revision of the law. 

I propose that rule 315 in regard to stations providing equal time for the 
eandidates of major parties, remain without change but that candidates of 
minor parties would receive free time only in proportion to the vote which 
their party had polled in the previous gubernatorial campaign. In those 
cases where the minor party did not participate in the previous gubernatorial 
campaign, its candidates would be entitled to 10 percent of the total time allotted 
for public service coverage of the particular campaign. In States where the 
election law specifies that a political organization must poll a certain number 
of votes in the previous gubernatorial election to qualify as a political party, 
any party doing so would be allotted free time on the same basis given to the 
Republican and Democratie Parties. This would mean that, in the State of 
New York, the Liberal Party would have the same rating as the Democratic and 
the Republican Parties in regard to equal time. 

The proposed revision of the law would affect those minor parties which 
actually have no hope of winning the election but enter candidates solely for 
the purpose of propagating their own particular views or ideology. Now, you 
may say that if rule 315 is revised, we would be precluding a minor party 
eandidate who has captured the public imagination from equal footing with the 
major party candidates. A casein point comes to mind. In 1950, Mayor Vincent 
Impellitteri, of New York City, failing to get the nomination of the Democratic 
Party, ran as a candidate of the Independent Party. The Democratic and 
Liberal Parties nominated Judge Ferdinand Pecora and the Republican Party 
nominated Commissioner Edward Corsi. 

Mayor Impellitteri captured the imagination of the voters and was the victor 
in the three-way election, despite the fact that he was a minor party candidate. 
At no time during the campaign did I hear of any complaints by Mayor Impel- 
litteri that he was not given adequate coverage by the newspapers or by the 
radio and television stations. Men in the communications field are acutely 
sensitive to the feelings of the public and the station executives quickly rec- 
ognized that Mayor Impellitteri had become a major contender. The various 
stations gave him the same coverage they gave to the candidates of the Republican 
and the Democratic Parties. 

The proposed revision does not set a maximum limit on the time that a 
station may give to a minor party candidate but rather presents the minimum 
that they must give to him. 

In addition to the provisions of rule 315, there is another check on the 
owners or managers of radio and television stations. The licenses of these 
stations are up for renewal every year. And any charges of favoritism or 
attempts by the station to create a one-party radio or a one-party television 
would be taken into consideration by the examiners of the Federal Communica- 
tions Commission. The fear that we all share is that in certain areas of this 
country, where one political party is predominant, the media of communications 
may be dominated by this party to the detriment of any opposition. By leaving 
the provisions of rule 315 unchanged in regard to major parties, we will prevent 
this type of situation. 

In the preceding statement I have dealt only with coverage of campaigns for 
eandidates in the general election, and have not discussed the problems which 
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arise when there are candidates in the various primary elections of the 
political parties. Nor have I dealt with the problem which has been brought 
to the fore in recent days by the announcement by Senator Hubert Humphrey 
of Minnesota that he is a candidate for the Democratic nomination for President 

xt year. 

a abs protien presented by primary elections is a very serious one. In many of 
our States, victory in the primary election is tantamount to election. More 
attention is focused on the primary than on the general election and the ques- 
tion of equal time for candidates becomes a very serious one. This is further 
complicated by the election law of some of our States which permits almost any 
interested person to become a candidate. As a result, there are often as many 
as seven different persons presenting themselves as candidates for their party’s 
nomination for Governor or for U.S. Senator. In most of these cases the actual 
contest is between two or three persons and the others are in it generally for 
nuisance value. 

I therefore propose that a separate section of rule 315 be written which shall 
set down a policy regarding the alloting of free time for candidates in primary 
elections. This shall state in effect that it is the desire of the Federal Com- 
munications Commission that no station shall discriminate in favor of, or against, 
a particular candidate when such act of discrimination shall prevent the voters 
from receiving fair coverage of the particular campaign and of the major 
candidates therein. 

Under this provision a candidate may file a complaint with the Federal Com- 
munications Commission stating in full his particular case against the station. 
Upon receipt of such complaint, the Federal Communications Commission shall 
immediately send an investigator into the community who shall investigate and 
file a report. If the report of the investigator upholds the complainant candi- 
date, the the Federal Communications Commission shall notify the station that it 
shall give equal time to the complainant candidate. If circumstances are such 
that it is no longer possible to give equal time, then such complaint and report 
shall be filed for consideration when the station’s license is up for renewal. 

When a station’s license is up for renewal and the examiner finds that a pat- 
tern of discrimination in favor of or against particular candidates has existed, he 
shall take that into consideration in his recommendation as to whether the li- 
cense shall be renewed. I believe that this is the only possible solution to this 
very difficult problem. 

In regard to the situation brought to light by the cancellation of Senator 
Humphrey’s appearance on CBS, I would recommend that the law be clarified so 
as to state that no person shall be considered a candidate for a presidential] or 
vice-presidential nomination unless he has entered a primary in a particular 
State. At that time the only person who could request equal time would be 
another candidate who has entered the same primary. This would preclude the 
possibility of an unknown announcing his candidacy and demanding equal time 
with known major candidates for the nomination. Under these circumstances 
the stations would not be in the difficult position of having to decide whether they 
will subject themselves to rule 315 if they present a major candidaxe for his 
party’s presidential or vice-presidential nomination. 

In conclusion, gentlemen, may I say this. It has been my experience that the 
radio and television stations have endeavored to treat all candidates with fair- 
ness and with equality. Modification of rule 315, as I have proposed, will give 
them the freedom necessary to provide full coverage of political campaigns while 
at the same time it will protect against possible abuses. 


STATEMENT BY THE Vorce or GREEK OrTHODOXY, JOINED BY GAPA ANp PAN 
ARCADIAN FEDERATION, ON EqQuat TIME PROVISION, COMMUNICATIONS ACT 


Mr. Chairman and members, the Voice of Greek Orthodoxy in America, joined 
by the Greek American Progressive Association (GAPA) and the Pan Arcadian 
Federation’s Religious Committee urges you to consider an amendment to pro- 
posed changes in the Communications Act so that all religious faiths—Roman 
Catholic, Eastern (Greek) Orthodox, Protestant, Jewish, and such other faiths 
known in this country—will be permitted equal time in religious news or events 
on radio and TV and appropriate free time—now furnished by practice to 
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Roman Catholic and Jewish faiths and to the National Council of Churches 
which is composed of 33 Protestant and Orthodox churches. 

Since you are now considering changes in the Communications Act to correct 
an interpretation as to equal time on newscasts dealing with political broad. 
casts, it is appropriate for you to consider our plea. We ask that you consider 
the enclosed statement submitted to the Senate Subcommittee on Communica. 
tions on this subject of equal time so that you may have the same arguments, 

We have communicated with the major radio and television networks since 
1955, the year the Defense Department granted Eastern Greek Orthodoxy major 
faith status in the Armed Forces for the first time, and the constant answer we 
received from NBC, CBS, and ABC radio and TV was that we, the Eastern 
Orthodox, would have to get our free time from the National Council of Churches 
Broadcasting Commission, and not from the networks or stations direct—ag the 
Catholics and Jews do. Is this consistent with the freedom of religion provision 
of the Constitution which guarantees that no one religious faith shall have any 
preferential treatment over the other? Do any of you recall when you have 
witnessed an Orthodox Christian service on television when you can see a 
Catholic, a Protestant, or a Jewish program each Sunday of the year? The 
networks also write us and tell us that as to mentioning of Eastern Orthodoxy 
in newscasts, they will try to include Orthodoxy but they do not give us any 
definite assurances. 

Gentlemen, 26 States have officially by legislation recognized Eastern Ortho. 
doxy as a major faith; the Veterans’ Administration and the Armed Forces have 
now recognized Orthodoxy; however, the Census Bureau refused to include 
Orthodoxy in its recent unofficial Census of Religions causing confusion among 
the number of the major religious faiths. Pope John XXIII recently recognized 
the importance of the Orthodox faith by calling an ecumenical council for the 
purpose of uniting the three great Christian faiths—Roman Catholic, Eastern 
Greek Orthodox, and the Protestant denominations. What more proof is there 
of the fact that Orthodoxy is a major faith than the action by His Holiness, the 
Pope of Rome, John XXIII? 

Two hundred and fifty million Eastern Orthodox in the world and approxi- 
mately 7 million Orthodox in this country look to the Congress of the United 
States to correct the action of radio and TV networks and stations that are 
giving free time to Catholics, Jews, and Protestants and ignoring Orthodoxy, 
except an occasional handout through the National Council of Churches. 


STATEMENT ON EQUAL TIME ON RADIO AND TELEVISION SUBMITTED TO THE CHAIR- 
MAN AND MEMBERS OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
AND THE SUBCOMMITTEE ON COMMUNICATIONS, U.S. SENATE, JUNE 27, 1959 


Gentlemen: You are now considering Senate bills relative to equal time for 
political broadcasting. The Constitution of the United States does not provide 
for equal time or equal opportunities for candidates for office, but it does provide 
for equal opportunities for religious faiths and denominations. The American 
way of life does concern itself with equal opportunities for all the people which 
would sanction equal time for political candidates as well as equal time and 
opportunities for religious groups on radio and TV time programing. 

The voice of Greek Orthodoxy in America, joined by the Greek American 
Progressive Association and the Religious Committee of the Pan Arcadian Fed- 
eration of America urges you to amend existing bills before you to include equal 
free time on radio and TV for the Eastern Greek Orthodox Church groups, Ro- 
man Catholic, Protestant, Jewish, and such other religious faiths in the United 
States so that no religious faith will be denied the equal privileges guaranteed 
by the Constitution of the United States. 

Under present procedures the radio and television networks and stations make 
available free time to Roman Catholic faith, Jewish faith, and the Eastern 
Orthodox and Protestant faiths are lumped together and parceled out in any 
manner agreed upon by the National Council of Churches. This procedure is 
unfair since Eastern Orthodoxy is a separate and distinct faith from the 
Protestant and both the Eastern Orthodox churches and the Protestant churches 
should be afforded the same equal free time privileges granted to the Catholic 
ehurches and the Jewish synagogues. The Eastern Orthodox churches joined 
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an ecumenical movement of the National Council of Churches but did not give 
up its religious faith identity any more than the l nited States gave up its rights 
when we joined the United Nations or the Catholics | and Jews gave up their 
religious identity when they joined the National Council of Christians and Jews. 

The radio and TV networks and stations have been wrongfully omitting Eastern 
Orthodoxy when its newscasts and religious reporting refer only to Catholics, 
protestants, and Jews in referring to major religious faiths when ‘it is common 
knowledge that 26 States have passed laws or resolutions recognizing Eastern 
Orthodoxy as a major faith; the Veterans’ Administration and the Armed 
Forces have also recognized Orthodoxy as a fourth major faith in identifying the 
servicemen and in the appointment of chaplains. . . 

Dr. 8. Franklin Mack, director of broadcasting for Council of Churches stated 
in an interview : “NBC and CBS aren’t interested in dealing with one communion; 
they're trying to deal with Jews and Catholics and Protestants. As a result 
denominational identity is being dropped from many national radio and TV 
programs, and a national Protestant approach is developing. Gentlemen, this 
may please the Methodists, Baptists, Episcopalians, and others of Protestant 
faith but we Greek Orthodox (Eastern) certainly do not wish to lose our faith 
and our identity through radio and TV brainwashing or “brain televiewing. 
We have letters from NBC, CBS, and ABC officials who tell us that we must 
deal through the Council of Churches Broadcasting Commission. 

In effect they are telling 7 million orthodox in this country that we must 
identify ourselves as Protestants if we want equal free time that is alloted to 
the Council of Churches even though it will cause us to lose our identity and 
status as a major faith that we fought so valiantly to gain after 50 years of 
“sweat and blood.” It is bad enough when the “giant monopolies” run industry 
but when it enters the field of telling religious faiths what to do, Government 
better watch out for it will be next. 

The Eastern Orthodox faith enjoys its relations with the Protestant faith as 
members of the National Council of Churches. It is well known that orthodoxy 
does not participate with the Council of Churches on all of its projects for various 
reasons. We Orthodox state that in the field of free radio and TV time and in 
religious reference, Eastern Greek Orthodoxy should be given the same privileges 
as given to Catholics, Protestants, and Jews without any reference to their mem- 
bership of the Council of Churches for reasons referred to earlier. Otherwise 
our constant complaint to the radio-TV people and to the American Society of 
Newspaper Editors and the press generally that the daily mentioning of Catholic, 
Protestant, and Jew without referring to Greek Orthodoxy will cause the Greek 
Orthodox in America to be forgotten as a major faith as predicted by the above 
quote from Dr. Mack who stated that a national Protestant approach is devel- 
oping. I am sure that Methodists, Baptists, Episcopalians, Presbyterians, 
Church of Christ, and the many other Protestant denominations will resent such 
a conclusion as much as Eastern Greek Orthodox do. 

The Federal Communications Commission states that it has no authority now 
to require that radio and TV stations and networks distribute free time equally. 
But Congress can pass a law authorizing and directing stations licensed by FCC 
to grant equally free time to all faiths that ask for it if the networks and stations 
permit free time to any one or more religious faiths. That is what Congress 
did when it passed the equal time for political broadcasting. It required that 
if a station gave time to one political candidate it must give equal time for his 
opponents. 

There are many letters and telegrams to public officials, the press, religious 
leaders, and others and their replies that could be exhibited but it would make 
the record too cumbersome, but they do document the statements made herein. 

In closing, we urge your committee and subcommittee to either amend the 
bills before you or amend the existing Communications Act to afford the relief 
to the Eastern Orthodox churches as stated fully above. 

Respectfully yours, 
THE VOICE oF GREEK ORTHODOXY 
IN AMERICA, 
By La Joy Cuumpris, Acting Secretary. 


(Whereupon, at 6 :25 p.m., the hearing was adjourned. ) 
x 





